
 

SHEET 9 a 

 

 

 

How can confidentiality be managed and trade secrets 

respected? 

 

 

The specific system for protecting trade secrets in the civil and commercial courts was 

introduced in Articles L.151-1 et seq., and R.152-1 et seq., of the French Commercial 

Code by Law No. 2018-670 of 30 July 2018, and its implementing decree of 11 December 

2018, transposing EU Directive 2016/943 of 8 June 2016, on the protection of 

undisclosed know-how and business information (trade secrets) against their unlawful 

acquisition, use and disclosure. 

 

These provisions, in force since 14 December 2018, apply to all types of litigation, both 

civil and commercial, in which trade secrets could be threatened, either for claimants or 

defendants, particularly in infringement and unfair competition litigation. 

 

They are consistent with the following case law, which was decided at an earlier date 

and has not since been contradicted: 

 

● Legal professional privilege does not extend to documents held by their client’s 

opponent, which may fall under trade secrets, where the very subject of the 

dispute is the refusal to disclose them (Court of Cassation, Civ. 1st, 25 February 

2016, No. 14-25.729); 

 

● Legitimate impediment stemming from banking secrecy does not cease simply 

because the financial institution is involved in litigation, provided that the opposing 

party is not entitled to the confidentiality that the client has not expressly 

relinquished. (Court of Cassation, Commercial Chamber, 10 February 2015, No. 

13-14.779) 

 

The law, by not confining protected information to any specific domain, implies that a 

wide variety of information can be classified as trade secrets. Consequently, types of 

information such as unpublished financial details, customer files, expertise, commercial 

development strategies, and so forth, may qualify for trade secret protection if they meet 

the conditions specified by the law. In these instances, the judge conducts an 

assessment based on the specifics of the case (in concreto) (sheet 9B). 

 

 

1 – Managing confidentiality in the context of a 145 application 
under the Code of Civil Procedure or an application for seizure 
for infringement  

 

Under Article R.153-1 of the French Commercial Code, along with Articles R.332-1, 

R.343-2, R.521-2, R.615-2, R.623-51, R.716-2, and R.722-2 of the French Intellectual 

Property Code, the judge can order that the documents requested be placed under 

sequestration to ensure the protection of trade secrets. This can occur when a case is 
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brought under Article 145 of the French Code of Civil Procedure, as an application for a 

seizure for infringement, or during an investigative step ordered on these grounds. 

 

When an application is brought before it, it is the judge’s responsibility to state, of its own 

motion, if necessary, the circumstances justifying the measures sought [likely to infringe 

trade secrets] not being implemented on an adversarial basis. (2nd Civil Chamber, 22 

October 2020, No. 19-20.904) 

 

The evidence sought is not limited to accounting documents which are required to be 

kept but also includes documents that could be easily deleted or altered through digital 

means (Paris Court of Appeal, No. 21/10227, 5 January 2022). 

 

 

While trade secrets do not inherently block the application of the provisions of Article 145 

of the French Code of Civil Procedure, this is only true if the judge acknowledges that 

the measures ordered are based on a valid reason, are essential for safeguarding the 

rights of the requesting party, and do not disproportionately infringe the rights of the other 

party in light of the intended objective (2nd Civil Chamber, 10 June 2021, No. 20-11.987). 

 

To ensure the protection of trade secrets, a judge authorising a seizure for infringement 

is limited, if necessary of its own motion, to applying the special procedure for temporarily 

placing the seized documents under sequestration, as stipulated in Article R. 153-1 of 

the French Commercial Code, referred to in the last paragraph of Article R. 615-2 of the 

French Intellectual Property Code (Court of Cassation, Commercial Chamber, 1 

February 2023, No. 21-22.225). Consequently, the conventional measures of placing 

documents under seal, typically used in cases of seizure for infringement, are no longer 

an option. 

 

 

 

2 – Managing confidentiality in document disclosure or 
production requests  

 

This new system narrows down the list of those authorised to access the following: 

 

● Evidence: The judge appoints the person or persons who can access the full 

version of the document if it is vital for resolving the dispute. When one of the 

parties is a legal entity, the judge, after considering its opinion, appoints the 

individual or individuals who, in addition to those authorised to assist or represent 

the parties, are allowed access to the document. The judge may also rule that 

these persons are not allowed to make copies or reproductions of this evidence, 

except with the document holder's consent. 

 

● Court hearings: The judge has the option to hear the document holder and the party 

seeking its disclosure or production separately. The judge can choose to conduct the 

hearing in chambers. Access may be limited to one individual from each party, along 

with their lawyer. The judge may also rule on the disclosure or production of the 

document and the terms for doing so without a hearing. 
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The hearing takes place, depending on the circumstances, either with or without the 

presence of a court enforcement officer. 

 

The judge may, if needed, form a restricted access group comprising only the legal 

representatives of each party, who will sign a confidentiality agreement related to the 

operations carried out, and declare that any issues will be addressed to the judge 

handling applications. 

 

Under Article 153-3 of the French Commercial Code, the party claiming trade secret 

protection in relation to a document requested for disclosure or production must provide 

the judge, within the appointed time frame, with the following documents: 

 

● The complete confidential version of this document. 

 

● A non-confidential version or summary. 

 

● A detailed statement explaining, for each piece of information or section of the 

document in question, the reasons why it qualifies as a trade secret. 

 

These requirements are mandatory. Failure to comply with these provisions can result in 

the request being deemed inadmissible (for example, an interim order before the pre-

trial judge declaring the claim inadmissible on this basis: Paris Court of Appeal, No. 

17/22240, 5 March 2020). 

 

It is the responsibility of the party in question to provide precise reasons for the secrecy 

attached to each of the documents for which a disclosure request has been made. 
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The judge may handle the process in two phases, adjourning the case to a later hearing 

to allow the party refusing to disclose documents the time to sort all seized documents 

into three categories, with each category having a detailed list of its contents: 

 

● Category A: Documents that can be disclosed without further scrutiny. 

 

● Category B: Documents protected as trade secrets that the party refuses to 

disclose. 

 

● Category C: Documents not protected as trade secrets but which are nonetheless 

withheld from disclosure (typically, documents under legal professional privilege). 

 

The judge will also stipulate that this categorization, where each document is identified 

by a distinct number, should be shared with the court enforcement officer to facilitate a 

consistency check against the original sequestered files (examples: Paris Court of 

Appeal, No. 20/04388 of 20 May 2021, Paris Court of Appeal, No. 22/01702 of 9 

September 2023). 

 

Subsequently, the judge will determine the procedures for the disclosure or production 

of documents, considering both the protection of trade secrets and the requirements for 

resolving the dispute. Accordingly, the judge may: 

 

● Under Article R.153-5 of the French Commercial Code, refuse disclosure or 

production of the document if it is not essential for the resolution of the dispute. 

 

● Under Article R.153-6 of the French Commercial Code, order the disclosure or 

production of the document in its entirety if it is vital for resolution of the dispute, 

even if it may reveal trade secrets. 

 

● Under Article R.153-7 of the French Commercial Code, order the disclosure or 

production of a non-confidential version or an abstract of the document, in 

accordance with the terms laid down, if only specific parts of the document could 

violate trade secrets that are not crucial for resolution of the dispute. 

 

 

The court may be required to instigate, on appeal, a procedure to discharge a 

sequestration in chambers (for example: Paris Court of Appeal, 9 September 2022, No. 

21/19469). 

 

Furthermore, Law No. 2018-670 of 30 July 2018 establishes specific conditions for 

requests for disclosure or production of documents, including in proceedings before the 

trial judge or the pre-trial judge. Therefore, a decision granting such a request is subject 

to immediate appeal and cannot be enforced provisionally: 

 

● Under Article R.153-8 of the French Commercial Code, when made at first 

instance before a trial on the merits, a decision ruling on the request for disclosure 

or production of the document can be appealed under the conditions provided by 

Article 490 or Article 496 of the French Code of Civil Procedure. The appeal period 

and the appeal filed within this period are suspensive if the decision grants the 

request for disclosure or production. Provisional enforcement cannot be ordered. 
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● Under Article R.153-9 of the French Commercial Code, when made in substantive 

proceedings, a decision denying the request for disclosure or production of the 

document can only be appealed together with the decision on the merits of the 

case. However, a decision granting the request for disclosure or production can 

be appealed separately from the decision on the merits within fifteen days from 

service of the order of the pre-trial judge or the date of the order of the judge 

investigating the case. The appeal is filed, investigated and decided on according 

to the rules applicable to proceedings requiring legal representation. Article 905 of 

the French Code of Civil Procedure is applied. Neither the pre-trial judge nor the 

judge investigating the case can order provisional enforcement of their decision. 

 

A decision issued by a pre-trial judge granting the request for disclosure or production of 

the document can be challenged by petition to the court within fifteen days of its issuance. 

The deadline to file a petition to challenge it and the petition filed within this period are 

suspensive. Provisional enforcement of the decision cannot be ordered. 

 

 

3 – Managing confidentiality in court rulings  
 

 

At the request of one of the parties, a copy of the decision containing only the operative 

parts, bearing the enforcement clause, can be issued for the purposes of enforcement. 

Additionally, the judge can opt to publish only the non-confidential elements of the 

decisions.  

 

            

         Version of 1 January 2024 
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