SHEET 7

How can the damage associated with the passage
of time be compensated?

The passage of time can create new damage and/or exacerbate the initial
damage for which compensation is sought.

To address this time factor, several additional compensation systems have been
instituted:

Firstly, an automatic remedy (applied “by operation of law”) has been established
to provide compensation for the damage caused by the delay in fulfiling a
financial obligation. This is called default interest.

Secondly, damage may arise due to the injured party being temporarily deprived
of the sums that it will be awarded as compensation for the principal damage,
covering the period from the emergence of this damage until the day of the
judgment awarding compensation. The compensation for this additional damage
through compensatory interest is dependent on the injured party's ability to prove
the definite and direct nature of the damage.

Other mechanisms that take into account the passage of time are in place, such

as the provisional enforcement of the decision rendered, or the payment of a
penalty, which serves to expedite the execution of the decision.

1 — Default interest

Default interest is provided for in Articles 1231-6 and 1231-7 of the French Civil
Code (previously Articles 1153 and 1153-1 of the French Civil Code) as well as
Article L. 441-10, Il of the French Commercial Code (previously Article L. 441-6,
paragraph 12 of the French Commercial Code). The latter text is applicable in
relationships between any person engaged in production, distribution, or service
activities and any buyer exercising their professional activity (1st Civ., 5 February
2020, No. 18-18.854 indicates that the application of the old provision (art. L. 441-
6 French Commercial Code) is not applicable to non-professionals).

Default interest, which should not be confused with penalties, is intended to
compensate for the harm resulting solely from the delay in payment of a sum of
money.

Unlike the traditional system of damages, the damage is presumed, and the
interest rate is set by the legislation: this is known as statutory interest.

However, the parties to a contract may agree on a differentrate: in this case, it
will be considered as contractual interest.
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a) Applicable interest rate

I Statutory rate
The default interest under Articles 1231-6 and 1231-7 of the French Civil Code is
based on a statutory rate determined annually by decree. According to Article L.
313-2 of the French Monetary and Financial Code, this rate differs based on the
type of debt (individual creditor not acting on behalf of their business or other
scenarios).

In cases of monetary judgments by court order, Article L. 313-3 of the French
Monetary and Financial Code stipulates that the statutory interest rate is
increased by five percentage points after a two-month period from the date the
court decision becomes enforceable, albeit provisionally. However, the judge
responsible for enforcement may waive this increase or lower its amount.

The default interest mentioned in Article L. 441-10, Il of the French Commercial
Code (previously Article 441-6 of the French Commercial Code) corresponds to
the interest rate applied by the European Central Bank (‘ECB’) to its latest
refinancing operation, plus an additional ten points.

ii. Contractual rate

Principle: Since application of the statutory or the ECB interest rates is not
mandatory, parties are free to agree to a contractual interest rate of their choice
or any other form of compensation for delay. This flexibility is particularly useful
for the default interest specified in Articles 1231-6 and 1231-7 of the French Civil
Code, as the statutory rate provided for by decree is relatively low.

If no contractual rate is mentioned, the statutory rate or the ECB rate will be
automatically applied.

Limitations: For default interest under Articles 1231-6 and 1231-7 of the French
Civil Code, a contractual interest rate is legally considered a penalty clause that
the judge may reduce, even on their own initiative, if it is deemed to be clearly
excessive. In practice, the judge will assess whether the contractual rate agreed
upon by the parties is clearly excessive having regard to the actual damage
incurred by the creditor (Civ. 1st, 3 June 2015, appeal no. 14-11.632; Court of
Cassation, Commercial Chamber, 5 April 2016, appeal no. 14-20.169).

Regarding the interest under Article L. 441-10, Il of the French Commercial Code
(previously Article L. 441-6, paragraph 12, of the French Commercial Code), it is
explicitly stated that this interest cannot be set in the general terms of sale at a
rate less than three times the statutory interest rate.

Moreover, the Court of Cassation has ruled that penalties incurred under this
provision do not constitute a penalty clause and therefore cannot be reduced on
the grounds of being unjustified (Court of Cassation, Commercial Chamber, 2
November 2011, appeal no. 10-14.677: published in the Bulletin. civ. no. 178;
Court of Cassation, Commercial Chamber, 18 May 2022, appeal no. 20-18.773).
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b) Commencement date

For sums of money subject to a delay in payment, Article 1231-6 of the French
Civil Code stipulates that statutory interest is due only from the date of the formal
notice. For contractual interest, its starting date should be determined according
to the agreement between the parties (Court of Cassation, Commercial Chamber
5 June 2012, appeal no. 11-20.360).

For sums of money due pursuant to a court decision, Article 1231-7 of the French
Civil Code provides that interest accrues from the date of the judgment unless
the court rules otherwise.

In the case of an appeal, Article 1231-7 distinguishes two cases, noting that the
court has the discretion to decide differently:

e [f the appeal judge merely confirmsthe decision granting compensation for
damage, interest is owed from the judgment at first instance.

e In other cases, the compensation awarded on appeal accrues interest from
the date of the appeal decision.

According to Articles L. 313-3, first paragraph of the French Monetary and
Financial Code, and 503 of the French Civil Procedure Code, the increased
statutory interest rate only applies after a two-month period following service of
the decision initiating legal action (as recently reiterated, civ.2", 12 January
2023, appeal no. 20-20.063).

Regarding the interest under Article L. 441-10, Il of the French Commercial Code
(previously Article L. 441-6, paragraph 12, of the French Commercial Code), late
payment penalties are automatically enforceable, with no requirement for a
formal notice to be sent to the debtor. The debt is incurred automatically on the
legally stipulated due date, i.e., the day after the payment was scheduled (opinion
of the CEPC, the French Commercial Practices and Review Panel, no. 10-08
dated 12 May 2010).

Can the creditor claim damages separately from default interest?

According to Article 1231-6, paragraph 3, of the French Civil Code, the award of
damages separately from default interest depends on the creditor proving
damage that is unrelated to the delay or bad faith of the debtor.

Can default interest under Article 1231-6 of the French Civil Code be
cumulated with that under Article L. 441-10, Il of the French Commercial
Code (previously Article L. 441-6 of the French Commercial Code)?

Case law has not yet clearly addressed the issue of cumulating late payment
penalties and default interest under Article 1231-6 of the French Civil Code.

The question is debated in doctrine insofar as:
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e On the one hand, the Court of Cassation has ruled that late payment
penalties under Article L. 441-6 of the French Commercial Code are
treated as default interest, which could then exclude the possibility of
cumulating interest of the same nature (Court of Cassation, Commercial
Chamber 10 November 2015, appeal no. 14-15.968);

e On the other hand, it has also been decided that late payment penalties
due under Article L. 441-6 of the French Commercial Code do not
constitute a penalty clause subject to the judge's discretionary power,
unlike the interest under Article 1231-6 of the French Civil Code (Court of
Cassation, Commercial Chamber, 2 November 2011, appeal no. 10-
14.677: published in the Bulletin, civ. no. 178).

2 — Compensatoryinterest to compensate for additional
damage resulting from the temporary withholding of
funds awarded for the principletypes of damage

a) How is compensatory interest defined?

A victim may suffer additional damage due to the passage of time, arising from
the deprivation of sums awarded as compensation for the principle damage
caused by the event giving rise to liability. This additional damage applies from
the date on which the damage arose until the date of the judgment awarding
compensation.

This additional damage is commonly referred to by various terms, such as ‘cash
flow damage' or ‘financial damage.’

It can be compensated by applying an interest rate to the amount awarded to
compensate for the initial damage, known as compensatory interest.

The right to compensation for this additional damage is upheld by the Court of
Justice as well as by French case-law, especially in matters of competition.
Directive 2014/104 of 26 November 2014 on actions for damages due to
infringements of competition law explicitly mentions the payment of interest (art.
3§ 2) (sheet 10A, 10B, 10C, 10D, 10E).

In this regard, both the Court of Justice and the Court of Cassation, as well as
lower courts, consistently distinguish two types of damage resulting from the
passage of time: monetary erosion and loss of chance suffered by the aggrieved
party due to the unavailability of capital, which deprives the injured party of the
chance to use the funds they were entitled to in a certain way (Court of Cassation,
Commercial Chamber, 1 March 2023, appeal no. 20-18.356; Paris Court of
Appeal, 14 December 2016, no. 13/0875; Paris Court of Appeal, 10 May 2017,
no. 15/05918; CJEC, 3 February 1994, case C-308/87, pt. 40).

Depending on the circumstances, the injured party may have been deprived of
the chance to make an investment or may have been compelled to take out a
loan. The injured party must demonstrate the loss based on the use invoked.
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b) How is compensatory interest calculated?
The amount to be awarded is calculated based on an interest rate, which is
determined based on the intended use by the injured party of the sum of which
they have been deprived. This rate is applied for a certain period of time, for which
both start and end dates need to be determined.

i. Applicable interest rate

Unlike default interest, whichis due by operation of law, to obtain compensatory
damages the injured party must demonstrate the existence of damage stemming
from the loss of sums awarded as compensation for the main damage incurred
and, therefore, the intended use of the funds of which they were temporarily
deprived.

e Areduction in cash flow might have increased the financing needs of the
business, potentially leading to a rise in its debt and, consequently,
financial costs. In such cases, the interest rate to be used will be the
marginal rate at which the financing sources were obtained.

e If the cash flow reduction due to economic damage limits the company's
ability to invest, the rate of return on these investments will be used.

e In more complex situations where the injured party can demonstrate that
the diminished cash flow has prevented them from making a specific
investment, the projected profitability of this investment, influenced by its
unique characteristics and financing terms, may be considered. However,
they must not only prove “the reality of the unrealised investment project”,
but also “the inability to finance it with means other than the sums withheld”
(Court of Cassation, Commercial Chamber, 1 March 2023, appeal no. 20-
18.356; Paris, division 5, chamber 4, 10 May 2017, no. 15/05918; also 17
June 2020, no. 17/23041). If the injured party demonstrates that the
unavailability of the funds compelled it to give up investment projects that
could have yielded returns equivalent to the average cost of capital, the
lost opportunity is assessed by applying the Weighted Average Cost of
Capital (WACC).

e In cases where there is no proof of specific damage, it is appropriate to
apply the statutory interest rate for a risk-free investment to the sum the
injured party was deprived of. (Court of Cassation, Commercial Chamber,
7 June 2023, no. 22-10545)

Adhering to the principle of full compensation requires compensatory damages
to be calculated by determining an interest rate for each year that the sums were
unavailable to the injured party, considering the gradual accumulation of this
damage. (Court of Cassation, Commercial Chamber, 7 June 2023, no. 22-10545)

Start and end dates

Compensatory interest becomes payable from the time when the principal
damage occurred, on the basis that such damage can accumulate over time
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(Court of Cassation, Commercial Chamber, 1 March 2023, appeal no. 20-
18.356). The interest accrues until the date of the judgment on the compensatory
interest (Court of Cassation, Commercial Chamber, 1 March 2023, appeal no.
22-16.329), after which date default interest is applicable (Court of Cassation,
Commercial Chamber, 7 June 2023, no. 22-10545).
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