
SHEET 6  
  

 

 

What is the concept of margin? 
  

Compensation for economic damage, no matter how diverse, often calls for reference to 

the concept of margin lost due to the damage.  

  

Whether it involves the abrupt termination of commercial relations or operating losses 
following an event giving rise to liability that has disrupted all or part of the company’s 

business activities, in many cases, determining the damages to be awarded will require 
the margin lost by the injured party to be ascertained.  

 
 

1 – What margin is involved?   

 

 

Although the concept of margin is extensively used in accounting, management, and 
finance - fields which use the terms gross margin, sales margin, contribution margin, 

margin on direct costs - these terms are not yet standardised.  
  

In order to define which of these concepts is relevant to compensation for economic 

damage, it is useful to revisit the purpose of compensation in civil liability.  
  

In applying the principle of full compensation for damage, the victim of the damage must 
be returned, as far as possible, to the situation in which it would have been but for the 

harmful event. 
  

The margin to be used is the one that meets the aim of compensation set out in the 

principle of full compensation.  
  

When a victim of a harmful event has suffered a temporary loss of turnover, in order to 
return the victim to their previous situation the amount of turnover they were deprived of 

must be determined, after deducting the expenses that were not incurred as a result of 
the reduction in business. 

  

This is because, in order to attain its turnover, a company incurs expenses that may be 

variable (purchases of goods for resale, subcontracting purchases, temporary staff costs, 

target bonuses paid to sales staff, various fees, etc.) or fixed (rent for premises, 

insurance, staff costs, etc.). 

  

Many costs are mixed in nature, i.e., there is a degree of variability. This classification 
also depends on the length of time over which the analysis is to be carried out. Over a 

very short period, many costs are fixed and can only be reduced relatively easily in the 
event of a reduction in business. However, over a long period, all expenses are variable, 

otherwise the company would have no way of adapting its costs.  
  

The issue in relation to compensation for damage is therefore to determine, in concreto, 

the costs that were not incurred or that were "avoided" during the period in question, i.e. 
the period during which turnover was lost as a result of the harmful event.  
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Firstly, these are the costs that are most variable in relation to turnover, which is why the 
notion of margin to be considered here is contribution margin. 

  

As the accounting system records expenses according to their nature, variable or fixed 
expenses are not immediately apparent, and the party claiming compensation will need 

to analyse and justify them accordingly. For a more detailed analysis of the nature of 
expenses (variable, semi-variable, fixed or semi-fixed), it is useful to refer to the 

CNECJ i's doctrine on the subject.  
  

 

2 – Other points to consider   

 

 

It should also be noted that in certain situations:  

• The damage may have forced the injured party to restructure its operating 
costs and make redundancies, for example;  

• In addition, in order to cope with the situation resulting from the damage, the 
company may have incurred additional expenses over and above its ordinary 

expenses.  
  

In these situations, the additional costs incurred must be added to the compensation for 
lost contribution margin and the costs avoided as a result of restructuring must be 

deducted.  
  

Therefore, if redundancies have had to be made as a result of the damage, the 

redundancy payments made (additional costs) will have to be taken into account and, 
vice versa, any personnel costs that were no longer incurred during the period when 

turnover was reduced will have to be deducted.  
  

In this way, compensation to return the injured party to their situation prior to the damage 

could be calculated on the following basis: 

  

Lost turnover 

- variable expenses that would have been incurred to attain this turnover 

= contribution margin 
 

+ Specific additional costs incurred as a result of the damage  

- any structural costs reduced as a result of the damage 
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i CNECJ: Conseil National des Compagnies d’Experts de Justice (French National Association of  
Companies of  Legal Experts) 
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