SHEET 5

How can moral (non-pecuniary) damage be
compensated?

1 - What can be expected basedon moral damage?

The Commercial Chamber of the Court of Cassation established the existence of moral
damage for companies (Court of Cassation, Commercial Chamber, 15 May 2012, appeal

no. 11-10278).

According to legal doctrine, moral (non-pecuniary) damage to a company takes two
forms:

+ External damage: affecting a company’s image or reputation through
disparagement, for example, or harming its honour when it embodies values
(professional, spiritual, philosophical or political) that define its identity;

* Internal damage: resulting in a widespread decline in morale within the company
and a loss of confidence in its future, with more people leaving the company or a
lack of interest from prospective candidates.

In practice, companies seek compensation specifically for damage to their image under

the conditions set out in Article 1240 of the French Civil Code.

2 — What elements should be taken into consideration by the
judgein assessingmoraldamage?

Behaviour considered to be wrongful includes the following:

* Misuse of name, misappropriation of image;

* Behaviour which damages the commercial reputation, the quality of the
services and the professionalism of the business, or the interest of customers
in the products or services;

+ Offensive behaviour;

* Behaviour that damages the brand image:

o Mass distribution of similar products when the original product was aimed
at a specific clientele;

o Distribution of lower quality products;

o Marketing identical products at lower prices.

n
L
M
m
—
o1
I
L
o
=
(@)
jab)
>
3
o
=
L
~—~
>
o
>
©
®
O
c
=,
£
<
~
o
jab)
3
QD
(@]
@D
(@)
®
(@)
o
3
©
®
>
n
Q
—
D
o
N



https://www.legifrance.gouv.fr/juri/id/JURITEXT000025896987?init=true&page=1&query=11-10278&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000025896987?init=true&page=1&query=11-10278&searchField=ALL&tab_selection=all

Such behaviour may result in damage, such as:

+ Damage to the brand image;

+ Making the product commonplace and widely available;

* Aloss of employee confidence in the company’s future which can be seen by
a sharp rise in resignation rates, difficulty recruiting, negative communication
on social media, etc.

In cases of unfair competition, the Court of Cassation has so far established the principle
that damage, even if it is only moral, will inevitably be inferred from an established fault
(Court of Cassation, Commercial Chamber, 12 February 2020, no.17-31614, recalling
the presumption of damage which "responds to the need to allow judges to impose less
stringent evidentiary requirements when the damage is particularly difficult to prove").

The amount of damages awarded for moral damage is left to the absolute discretion of
the trial courts. It is exact, rather than a lump sum; the claimant must justify the quantum
of the alleged moral damage.

3 — What documents should be provided to the judge in
supportof the claim for damages?

The judge will rule on the claim for compensation put forward and give reasons for the
decision. In the absence of precise, quantified evidence, it will be difficultto obtain full
compensation for the damage, despite the judge’s broad discretionary powers.

The claimant must provide all documents required to establish the non-pecuniary
damage sustained, and in particular:

* Marketresearch, brand awareness research, dated press cuttings to establish
awareness of the brand or model and demonstrate the investments made;

* Opinion surveys of the claimant's customers;

* Certified promotional and publicity budgets, marketing and promotion costs to
remedy the damage;

* Market analyses and market share trends;

» Additional internal costs to remedy the loss in employee confidence;

» Licences granted, etc.

In view of the specific nature of the exercise, expert reports are not often requested for
claims for compensation for moral damage, but they may be used to supplement claims
for damages for the principal economic loss.

As a reminder, the judge may, in addition to awarding pecuniary damages:
* Issue an order to prevent or halt an unfair practice that causes damage, in

particular moral damage, subject to a fine, if necessary;
* Issue an order for the judicial publication of the decision.


https://www.legifrance.gouv.fr/juri/id/JURITEXT000041620381?init=true&page=1&query=17-31.614&searchField=ALL&tab_selection=all
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