SHEET 4

What compensation is awarded for economic damage

stemming from loss of chance?

1 —What can be expected based on lossof chance?

In economic terms, loss of chance gives rise to compensation for a wide range of types
of damage, provided itis possible to demonstrate with certainty that the injured party was
deprived of an opportunity to obtain a favourable outcome, make a profit, or limit a loss.

As a principle, compensation is not provided for the full value of the loss suffered — it is
limited to an amount corresponding to the loss of chance alone (3“Civ., 7 April 2016,

no. 15-11.342).

For example, compensation can be awarded for the following:

Damage corresponding to the loss of chance not to enter into a contract, or to
enter into a contract under better conditions, in the case of fraudulent non-
disclosure or failure by a professional to comply with the duty to advise prior to the
signing of a contract (3 Civ., 7 April 2016, no. 15-14.888, concerning a notary
who provided advice on the purchase of a business premises where the co-
ownership regulations prohibited a certain category of business).

Loss of the chance to take out insurance covering operating losses which may
occur due to the insurer’s failure to comply with the duty to provide information (1%
Civ., 23 September 2003, no. 01-02.775).

Loss of the chance to make certain financial decisions (investment, debt
repayment, etc.) using funds lost due to the main types of damage suffered by the
injured party (actual loss and loss of profit), resulting in a lost opportunity
(Commercial chamber, 1 March 2023, no. 20-18.356; Commercial chamber 1
March 2023, no. 22-16.329 and 22-16.881; Paris Court of Appeal, 17 June 2020,
no. 17/23041; Paris Court of Appeal, 10 May 2017, no. 15/05918; Paris Court of
Appeal, 14 December 2016, no. 12/002045) (sheet 7).
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000047304346?init=true&page=1&query=20-18.356&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000047268991?isSuggest=true
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2 — What information is considered by the court in its
decision?

According to the case-law, several conditions must be met to give rise to compensation
for loss of chance:

* Anevent giving rise to liability.

* The probability of a favourable outcome, identified as a chance, albeit minimal,
that the favourable outcome may occur —“any loss of chance provides entitlement
to compensation” (15 Civ., 12 October 2016, no. 15-23.230 and no. 15-26.147, 2™
Civ., 20 May 2020, no. 18-25.440). The injured party therefore does not have to
provide “proof of reasonable loss of chance” (2" Civ., 15 September 2022, no. 21-
13.670).

* A loss of the probability of the favourable outcome occurring, due to the event
giving rise to liability - “only the current and certain disappearance of the
favourable outcome constitutes a compensable loss of chance” (1% Civ., 8 March
2012, no. 11-14.234).

If these conditions are met, the court must assess the compensable economic damage
for loss of chance by:

* Determining the value of the loss of profit suffered by the claimant due to the non-
occurrence of the favourable outcome, caused by the event giving rise to liability.

» Determining the probability of the favourable outcome before the occurrence of
the event giving rise to liability.

* Then multiplying the value of the lost profit by the probability of its occurrence. The
result of this calculation corresponds to the compensable damage based on loss
of chance.

In theory, as with all damage, valuation of compensation for loss of chance must be
based on material facts rather than flat-rate amounts (1% Civ., 16 November 2016, no.

15-25.513).

However, trial judges have broad discretion to assess the loss of chance, i.e., the
probability of the favourable outcome, although they are required to explain their
decisions.
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3 — What documents should be provided to the court in
supportof aclaim for damagesforloss of chance?

According to the case-law, “it is the responsibility of the injured party alone to provide its
assessmentof the value of its damage, and the court’s responsibility to assess the merits
thereof and use its discretionary power to determine the share of the damage which
corresponds to the loss of chance of avoiding said damage” (1*' Civ., 8 July 1997, no.

95-17.076).

In view of this, the claimant must provide certain essential documents to demonstrate
the economic damage caused, to maximise the chances of success of the claim for
damages based on loss of chance. If these documents are not provided, the court will
dismiss the claim;

+ Documents and analyses (economic studies, market data) demonstrating the
existence and probability of the favourable outcome before the occurrence of the
event giving rise to liability.

+ Documents showing a causal link between the event giving rise to liability and the
disappearance of the favourable outcome.

» Documents demonstrating the value of the profit which may have been lost due to

the non-occurrence of the favourable outcome. The parties often call upon a non-
judicial expert to analyse these documents and explain the financial claim brought.

Version of 1 January 2024
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