
SHEET 3 c 

 
 
 

Which economic methods should be used to assess 

damage? 

 
Assessment of damage requires measurement of the impact of the event giving rise to 
liability on the economic variables (price, margins, etc.) which have been affected by the 
infringement. 
 
Economic theory, descriptions of the characteristics of the sector (particularly by its 
actors) and quantitative data can all help establish and quantify the counterfactual 
situation. The most commonly used economic approaches in situations where anti-
competitive behaviour and unfair trading practices have taken place are listed below. 
These mainly consist of establishing the counterfactual situation via comparison, 
considering exogenous phenomena which may have had an impact on economic 
variables. In some cases, modelling approaches can also be a useful tool.  

 
 

1 – Comparative methods for assessing damage   

 

 

Comparative methods consist in developing a counterfactual scenario using comparable 
markets which were not affected by the event giving rise to liability.  
 
Comparable markets which can be used are either the same market observed outside 
of the period affected by the event giving rise to liability (periods before or after the 
infringement occurred), or other markets which were not affected by the infringement 
(the same product market on a different but similar geographical market, or a different 
but similar product market on the same geographical market). The idea behind this is 
that the changes observed on comparable markets provide an idea of how the situation 
that would have prevailed had no infringement occurred; they can therefore be used to 
develop a counterfactual situation for the market impacted by the event giving rise to 
liability. 
 
These methods can be used for all variables likely to have been impacted by the 
infringement – prices, market shares, margins, etc. They can be implemented using 
aggregated market data or detailed company data. 

 
The most commonly used comparative methods are: 

 

• The simple difference method, which consists of comparing the situation before 
and after the occurrence of the event giving rise to liability, or the situation of the 
affected market with the situation of a comparable market. 
 

• The Difference-in-differences method, which combines the time dimension with 
comparison with another market which was not affected by the harmful event.
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a) Time-based comparison – simple differences on the same market 

 
The “counterfactual situation” is developed via observation of the market affected by the 
infringement over a period during which no infringement occurred (for example, before 
the event giving rise to liability or after its effects have ceased). The aim is to compare 
the variables which may have been impacted by the infringement (prices, market shares, 
margins, etc.) based on observations during the period of the infringement and outside 
of the period Of the infringement (before and/or afterwards). 
 
The general principle of this approach is summarised in the graph below: 

 
Illustration of the simple differences approach 

 (comparison of sales before and after the event giving rise to liability) 
 

 
i. Time-based comparison of averages 

 
A simple way of carrying out a comparison is to calculate the average values during the 
period of the infringement and to compare these with the average values observed 
outside of this period. In this way, the average prices, margins, or Market shares during 
the infringement and after the period during which the infringement took place can be 
compared. 
 
Strengths of this analysis: If there is no other factor which explains the gap between the 
averages observed, the advantage of this approach is that it is very simple to implement, 
as it does not require much data and is based on calculations which are easy to check 
and reproduce. 
 
Weaknesses of this analysis: The prices (or margins, Market shares, etc.) observed may 
have been impacted by other factors which are completely independent of the event 
giving rise to liability (such as, for example, variations in certain production costs). In this 
case, comparing average values does not allow the effects of this event to be separated 
from those attributable to other factors. It is important to bear in mind that the risk of 
overestimating damage is just as high as that of underestimating it.
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ii. Time-based econometric comparison 
 

Where several variables may have had an influence on prices (or on margins, market 
shares, etc.), this should be reflected in the comparison, to differentiate between the 
effects of the event giving rise to liability and other factors. To enable several variables 
to take into account all, it is recommended that an econometric model is used to 
determine the counterfactual situation.  
 

An econometric model is a set of mathematical equations which show the relationship 
between a variable for which an explanation is sought (for example, the price of  an asset, 
the margin on an activity or a company’s market share) and so-called explanatory 
variables, which are parameters which are considered to have an influence on the first 
variable. The explanatory variables which are usually tested include production costs, 
product categories, the seasonal nature of demand, the existence of an anti-competitive 
practice, etc.  
 
The econometric model is then estimated using the real data observed, which makes it 
possible to statistically determine how each variable influences price levels. The 
influence specifically attributable to the event giving rise to liability can then be assessed, 
by separating it out from the influence of other parameters.  
 
Strengths of this analysis: The econometric method makes it possible to take into 
account precisely the specific features of the market, the behaviour of its actors, the way 
prices are set on the market concerned, etc. It is based on reliable academic literature 
and provides a high level of certainty (a result is only used by statisticians if it has a level 
of certainty of over 90%, 95% or even 99%). It is easy to check and reproduce, as long 
as the data and equations used are provided.     
 

Weaknesses of this analysis: It requires data in sufficient quantities, which entails a 
certain amount of work with the company by economists to ensure that the raw data, 
once “cleaned up”, is suitable for processing via econometric analysis (removal of 
outliers or incorrect data, relevant grouping of certain categories which are too small to 
constitute a reliable statistical group, etc.). This requires specialised skills to identify the 
right specifications of the model and to carry out statistical tests to guarantee the 
robustness of the results obtained. It may require the use of specialised software such 
as STATA, R or Python when using very large databases, as estimations of econometric 
models and calculations cannot, in general, be carried out in Excel or by using a 
calculator. 

The advantage of time-based comparisons is that they consider the specific market 
affected by the event giving rise to liability, which provides better comparability. However, 
time-based comparisons may be biased if structural changes have also taken place over 
time (for example, legislative reform such as the French Law on the Modernisation of the 
Economy, which changed the structure of margins and the levels of prices charged, or 
the arrival of a new competitor, etc.). 
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Time-based comparison 

Example 1 – Anti-competitive practice – Cartel between gruyère cheesemakers 

 

If the average price of gruyère cheese is €30/kg during the cartel, but only €20/kg before and 

after the cartel we can deduce that the premium caused by the cartel is €10/kg. However, this 

conclusion is only valid in the absence of other factors which may have significantly 

influenced prices.  

 
If an important factor which had an impact on the price of gruyère is identified (for example, 

the price of milk), adjusted averages can be compared. For example, instead of comparing 

the price of gruyère itself, we can compare the gross margin made on the price of milk – if 

the cost of milk was €10/kg of gruyère produced during the cartel, and only €8/kg before or 

after, we can deduce that the gross margin was €20/kg during the cartel and €12/kg during 

the counterfactual period, and that the premium created by the cartel was €8/kg.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Where several parameters affecting the price of gruyère are identified, for example different 

cost factors (price of milk, price of packaging, etc.), changes in product categories sold 

(grated gruyère, individual portions of gruyère, etc.), seasonal impacts on consumption, etc., 

adjustments can be made by developing an econometric model which aims to explain the 

prices based on different variables. By doing this, we can single out the specific effect of the 

cartel, distinguishing it from the effects of the other variables and determining the premium 

caused by the cartel “all else being equal”.  

 

 

Time-based comparison 

Example 2 – Unfair competition: Illegal opening of a shop on Sundays 

 
To measure the impact of the illegal opening of a shop (shop 1) on Sundays on the sales of a 

competing shop (shop 2), we can firstly compare the turnover generated by shop 2 before 

shop 1 began opening illegally with the turnover generated during the period in which shop 

1 was opening illegally. The average difference observed may correspond to the impact of 

shop 1 opening illegally on Sundays if no other factor has had a significant impact on sales.  

 
If several factors are identified which may have impacted the turnover of the shop affected 

by this unfair competition (for example, opening of another competing shop, seasonal 

impacts on consumption, etc.), developing an econometric model can help to single out the 

effect which can be specifically attributed to the unfair trading practices and distinguish it 

from other variables which may have influenced the level of sales.   
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b) Comparison between products or geographical areas: simple 
differences between different markets 
 

 
In some situations, it may not be appropriate to carry out time-based comparisons. This 
is the case, for example, when the event giving rise to liability has had the consequence 
of driving out or marginalising a new entrant – the period before the harmful event cannot 
be observed, as the new entrant was not yet present on the market, whilst the period 
after the effects of the event giving rise to liability have ceased may have been 
irremediably affected by it.  
 

To overcome these difficulties, other types of comparison can be used to draw up the 
counterfactual situation. A market which is sufficiently close to the one which suffered 
the effects of the event giving rise to liability, but which was not affected itself, can be 
observed, or the same product market can be observed in a different geographical area 
which was not affected by the event giving rise to liability. The market or group of 
products with which the market potentially affected by the practices is compared can be 
called the “counterfactual market” or “counterfactual group”. Sometimes the terms 
“control group” or “comparison group” are used.   
 
As with time-based comparisons, averages can be compared. For example, the average 
price of gruyère can be compared with the average price of emmental, or the average 
price of gruyère in France can be compared with the average price of gruyère in Belgium. 
This type of approach was discussed during the assessment of damage stemming from 
unfair client retention strategies used in the mobile telephony sector – the market share 
of the operator which had been adversely affected by the unfair practices was compared 
with the average market share of operators on other geographical markets which were 
not affected by these practices (Paris Court of Appeal, Judgment of 10 May 2017, no. 
15/05918).  
 
The group of products chosen for the counterfactual scenario must be as similar as 
possible to the affected group, so that the only differences between the two groups are 
due to the occurrence (in the real-life situation) of the event giving rise to liability, or its 
non-occurrence (in the counterfactual market). If the control group is not correctly 
selected, effects may be attributed to the event which caused the damage when these 
are in fact due to other causes. For example, market B may itself be affected by the event 
giving rise to liability, which renders it useless for comparison, or country B may have a 
very different demand structure from country A, in which case price fluctuations in country 
B may be due to factors which are not present in country A. Likewise, this makes country 
B irrelevant as a benchmark for assessing the effect of the event giving rise to liability. 
 
 
Depending on the data available, econometric models may be used to determine the 
influence which can specifically be attributed to the infringement, by distinguishing it from 
the influence of other parameters.
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Comparison between products 

Example 3 – Unfair competition: Disparagement of a generic medicine 

 

Following an act of unfair competition in the form of disparagement of a generic medicine,  

there is a need to quantify its impact on the sales of the generic medicine. Time-based 

comparisons cannot be used, as the market was previously protected by a patent, and the 

market after the disparagement ceased is still affected by this infringement.  

 
An initial approach would be to recreate the counterfactual market penetration curve of a 

generic medicine by way of comparison with the situation observed for other generic 

medicines. If it is observed that on average, a generic medicine gains 20% of the market after 

one year, but that the medicine which was affected by the disparagement campaign only gains 

10% of the market, it could be deduced that the disparagement caused a loss of 10% of the 

market. This conclusion is only valid in the absence of other factors exogenous to the 

disparagement which may affect the market penetration of the generic medicine concerned. 

 
Indeed, many factors may influence the market penetration of a generic medicine: the type 

of medicine concerned, the number of competitors present on the market, the risk of side 

effects of the medicine concerned and how critical these are, etc. All these factors may 

undermine the relevance of a comparison with the average for all medicines taken together. 

 
A first strategy to overcome this difficulty could be to put together a subset of medicines  

which are demonstrably sufficiently homogenous and similar to the medicine affected by the 

disparagement campaign. Instead of calculating an average for all medicines, an average is 

then calculated for this subset. This approach has been used by the Paris Court of Appeal 

(Judgment of 31 January 2014, 12/0548).  

 

Another approach could be to create an econometric model which aims to explain the 

progress of the market penetration rate of generic medicines, considering all relevant 

variables. The econometric method is based on all data available for sales of all medicines  

over time (including those which have nothing to do with the unfair practices) to identify the 

normal progression of the market penetration rate of a generic medicine. The market 

penetration rate of the medicine affected by the disparagement campaign is then compared 

with this “normal” rate. This model must indicate how, in general, the different variables  

(explanatory variables) explain the market penetration rate for generic medicines (response 

variable) at a given date after the generics enter the market.  

 
For example, the market penetration rate of a generic medicine (which is known as the 

response variable) is “explained” on a given date by variables (known as the explanatory 

variables) such as the initial volume, its price, the number of generic companies present, the 

number of months since the start of generic production, etc., which are thought to influence 

the normal market penetration rate of generics. This provides knowledge of how the “market 

penetration rate” variable should normally behave. Economic understanding of the market is 

key to be able to determine the structure of the model and the explanatory variables to be 

included in it.
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c) Combination of time-based comparisons and comparisons between 

products or geographical areas: the Difference-in- differences method 

 
 

The difference-in-differences method combines a time-based comparison (the first 
difference) and a comparison with another market which was not affected by the 
practices (the second difference). The advantage of this approach is that it takes into 
account the impact of structural changes on the markets affected by the event giving rise 
to liability and makes it possible to identify the effect which can be specifically attributed 
to this event. 
 
For this to work, the second difference must be implemented using a market which is 
close enough and similar enough to the affected market, but which is not thought to have 
been affected by the event giving rise to liability. 
 
The graph below shows the general principle of this approach: 

 
Illustration of the Difference-in-differences method 

(comparison of sales on the affected market and a market which was not affected by the event 

giving rise to liability) 
 

 
If a simple time-based comparison had been used to assess the impact of the event 
giving rise to liability, we might have concluded that the impact is represented by 
difference 2 (i.e., the drop in sales of the product affected after the event giving rise to 
liability – blue curve). However, when we examine the changes in sales of a product not 
affected by the event giving rise to liability (green curve), we can see that sales also 
decreased for this product (difference 1), which cannot be attributed to the event giving 
rise to liability and was caused by an exogenous phenomenon. If there are good reasons 
to believe that this exogenous phenomenon also had an impact on the affected product, 
then the drop in sales of the affected product after the occurrence of the event giving rise 
to liability (difference 2) is partially due to the event giving rise to liability and partially due 
to the exogenous phenomenon. To determine the specific impact of the event giving rise 
to liability, we must therefore subtract difference 1 from difference 2. 
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The Difference-in-differences method is generally implemented based on an 
econometric model (Court of Cassation, Judgment of 7 June 2023, no. 22-10.545, Paris 
Court of Appeal, Judgment of 24 November 2021, no. 20/04265). 
 

Strengths of this analysis: In cases where a reliable (non-affected) control group can be 
used, Difference-in-differences analysis provides the advantage of distinguishing 
between the sole effect of the event giving rise to liability and other effects which may 
have had an influence on the variable assessed. A clear causal relationship between the 
event giving rise to liability and the damage it caused can therefore be quantitatively 
demonstrated.   
 
Weaknesses of this analysis: This method is demanding in terms of data, as it requires 
data over a period of time not only from the affected market but also from another market 
not affected by the event giving rise to liability. If the wrong control group is used, the 
effect measured will not be valid. 

 

 

 
 

 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

Difference-in-differences comparison 

Example 4 – Anti-competitive practice – Cartel between gruyère cheesemakers 

 

Imagine that the cartel ceases to exist at the same time as the French Law on Modernisation 

of the Economy comes into force. This law had a significant impact on the prices charged 

due to its effect on re-incorporation of back margins. A time-based comparison 

(before/after) will not distinguish between the effects on prices caused by the cartel and by 

application of the new law.  

 

To measure this effect, we could use a Difference-in-differences approach by firstly 

assessing the impact of the new law on variations in prices charged in another market, such 

as the camembert market, for example.  

 

If, using an econometric model, it is found that all else being equal, the period following 

the end of the cartel shows a price decrease of 10% for gruyère and that when compared 

with the camembert market, the impact of the new law is an average decrease of 6%, we 

can deduce that the specific impact of the cartel can be estimated at 4% of the price of 

gruyère.  
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2 – Other economic methods for assessing damage   

 

 

Where there is no data to allow the use of comparison methods, other methods can be 
used to develop the counterfactual scenario. This often happens when there is no 
observable period that was not affected by the event giving rise to liability (when the 
company affected is a new entrant on a new market, for example) or when it is difficult 
to compare the market directly or econometrically to another market. 
 
One method is to model the effects of the event giving rise to liability by breaking down 
its effects on the market and on the company affected by the infringement (Paris Court 
of Appeal, Judgment of 23 February 2022, no. 19/19239).  
 
The idea is to develop a coherent framework for analysis to help assess the different 
effects. Questions about the market can be asked such as, “Would the market have 
developed faster in the absence of the event giving rise to liability?” “Would a new model 
have emerged? Would the structure of the market have been different?” The answers to 
these questions help define the counterfactual market, which can then be analysed to 
determine the effects of the event giving rise to liability on the affected company via 
questions such as, “What market share would the affected company have had in the 
counterfactual market?” “How would the company have been able to promote its product 
in the counterfactual market?” 
 
In this modelling approach, once the counterfactual scenario has been identified, 
hypotheses must be determined for the model. To ensure that the correct parameters 
are used when modelling both the observed situation and the counterfactual situation, 
we can refer to data on the market concerned or data on similar markets which can be 
gathered from research articles, market studies, press articles and data on the affected 
company (income, costs, business plans, etc.). 
 

Information from economic models describing the behaviour of companies on the 
markets, based on the characteristics of these markets and consumer behaviour, can 
also be used to define the parameters of the model. By way of example, economic 
models tell us that prices are at their highest when there is a monopoly, and are much 
lower in a situation of perfect competition. Economic literature provides a number of 
competition models (oligopolies in Cournot and Bertrand competition, monopolistic 
competition, etc.) which show how competition works on the market and enable the 
impact on prices of changes such as the entry of a new competitor to be quantified. 
 

Market analysis, including the degree of competition on the market, barriers to entry, the 
degree of differentiation between products and the asymmetries between companies (in 
terms of costs, etc.) provides clues to the situation which would have prevailed in the 
absence of the infringement. Consumer behaviour, often modelled in economics using 
demand function which describes client sensitivity to price changes, also helps define 
the parameters of the different effects stemming from an event giving rise to liability.  
 
 
Strengths of this analysis: The modelling method provides a clear and coherent 
framework in situations where the comparison method cannot be used. 
 

Weaknesses of this analysis: It generally requires formulation of a large number of 
hypotheses to configure the model. As far as possible, these hypotheses must be backed 
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up by factual elements and market data. 
 
 
 

Modelling of the counterfactual scenario 

Example 5 – Exclusion of an innovative company from a new market 

 
When an innovative company is excluded by anti-competitive practices used by an 

established operator, it is often not possible to identify comparable elements to develop the 

counterfactual situation. In this case, modelling can be used to determine how the progress 

curve for the new entrant’s activity would have looked in the absence of the event giving rise 

to liability.  

 
To do this, we can start by establishing the dimensions of the market concerned and 

determining the demand which could have been covered by the excluded company – What 

level were sales at for established operators before the event giving rise to liability? Who 

would the new entrant’s innovative product(s) have been aimed at? What share of demand 

would have been likely to adopt the innovative product(s)? How quickly? Would the new 

entrant’s product(s) have been likely to expand the market or would it mainly have taken 

sales away from existing market players?  

 
This requires us to set parameters which can be explained by comparison with situations 

observed in other contexts. For example, the speed of adoption of e-tickets for train travel 

could be used as a relevant point of comparison to determine how quickly e-tickets would 

have been adopted in another sector.   

 
This type of approach was used in a judgment of Paris Commercial Court (15th chamber, 

judgment of 1 February 2016) and in a judgment of Paris Court of Appeal (23 February 2022, 

RG 19/19239). 

 
 
 

 
  Version of 1 January 2024 
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