SHEET 3 a

How should economic damage be assessed?

1 — General principle

“The principle of civil liability is to restore as precisely as possible the balance destroyed
by the damage, and to return the victim to the situation in which they would have
been if the harmful act had not occurred” (Court of Cassation, 2" Civil Chamber, 28
October 1954, J.C.P. 1955, Il, 8765).

In other words, the general principle for assessing economic damage is to compare the
observed situation (or actual scenario) with the situation in which the applicant would have
been if the event giving rise to liability had not occurred (the “counterfactual” situation).

This methodology applies regardless of the nature of the event giving rise to liability —
operating loss, abrupt termination of contractual relations, act of unfair competition or
anticompetitive conduct, for example.

The key question when assessing damage is to determine what would most likely have
happened if the event giving rise to liability had not occurred. This situation cannot be
directly observed, so hypotheses must be formulated to reconstruct it. The damage is
then determined by comparing the observed situation (in which the event giving rise to
liability occurred) with the counterfactual situation (non-observable situation in which the
event giving rise to the damage did not occur).

Oncethe counterfactual situation is established, the economic damage can be quantified
in comparison with the actual, observed situation. For example, the estimated profit in
the counterfactual situation is compared with the actual profit made by the injured party,
and the difference between this is used to deduce the economic damage corresponding
to the loss of profit suffered by the injured party.

The general principle for assessing economic damage by comparing the actual and
counterfactual situations covers both types of damage - lost profit (lucrum cessans) and
actual loss (damnum emergens).
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2 — Disciplinesinvolved in assessmentof economic damage

Evaluation of economic damage requires numerical expertise which includes three main
disciplines: accounting, finance, and economics.

e Accounting enables a company’sfinancial flows (expenditure, income, etc.) to be
identified, classified and monitored. It enables data to be compiled which aids
understanding of the company’s past performance and its ability to generate profit.
It encompasses general accounting, which is used to draw up financial
statements, and analytical accounting, which measures margins and costs. These
are useful when calculating damage (contribution margin, for example).

= Corporatefinance enables a company’s financial decisions to be described and
understood. It employs models which can be used to calculate the value of the
company for its shareholders and forecast its future ability to generate cash flow.

= Economics (and specifically, microeconomics) enables how the company’s
market works (supply/demand), the characteristics of its competitive strategy and
the economic impact of its decisions or of external phenomena on its profits to be
described and understood. description and understanding of

These disciplines provide methods and tools to quantify economic damage (sheet 3B
on accounting and financial methodology, sheet 3C on economic methods) according to
its nature.
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