Glossary

A

Additional costs?: additional costs incurred due to the harmful events, and which have
an impact on the expenses of the business (repair, restoration, or substitution costs,
additional supply or distribution costs, etc.) in the absence of any consideration. These
additional costs or overcharges correspond to losses that are either already incurred or
certain to occur.

C

Capitalisation: actuarial calculation, which is the opposite of discounting, converting
past capital or past cash flows for a given period into a present value. Capitalisation is
also used to retrospectively consider, at the date of the study, either the financial cost of
past expenditure, or the financial revenue that would have been achieved from the lost
income.

Cash loss or financial loss (see loss of cash flows)

Causation is the link between the harmful event (fault) and the damage suffered,; this is
a legal concept and must be proven in terms of the three elements of fault, causation
and damage. It involves important considerations of fact related to the imputability of the
consequences of the harmful event.

Compensatory interest (see loss of cash flow or financial loss): interest intended to
compensate for the specific damage resulting from the unavailability of the sums of
money of which the injured party was deprived as a result of the harmful events
(additional costs, lost profits, as the case may be).
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Cost accounting (see general and cost accounting)

Counterfactual scenario: literally meaning the opposite of what has actually happened,
is happening or will happen. A counterfactual scenario (sometimes referred to as
“‘normal”) is hypothetical by definition, corresponding to what would have happened in
the absence of the harmful events. It refers to a model which, in accordance with the
principle of full compensation, makes it possible to assess the situation that the injured
party would have been in if the damage had not occurred (the but-for premise). By
comparing this to their actual situation, the amount of the loss suffered by the injured
party should be able to be ascertained.

D

Damage: damage actually suffered.

Default interest: interest intended to compensate for the damage suffered by the
creditor because of the debtor's late payment...

1See CNECJtechnical brochure "Key points relating to the assessmentof economic damages", March 2018.




Development loss: this is damage in which the loss of cash flow has prevented the
injured party from investing. The extent of this must be established: if the affected
business was able to find financing to ensure its development, the additional cost of this
financing, due to the lack of cash flow, will be its damage. In the event that the business
is unable to find finance, and therefore cannot make the planned investments, the injured
party must reliably demonstrate the lost return on investment (WACC) which constitutes
the damage and could be a lost profit or loss of chance.

Direct cost margin/contribution margin: these two concepts are closely related, yet
very different.

The direct cost margin refers to net income resulting from revenue realised, after
deduction of the direct costs incurred in generating that revenue, such as operating costs
and overheads.

The contribution margin only takes into account costs whichvary according to the volume
of the activity of the business. This variation may be proportional (variable costs, in the
strict sense of the term), or less than proportional (so-called semi-variable costs).

This is an essential concept in assessing lost profits as each item of lost revenue must
be associated with the variable and semi-variable costs associated with it, so that the
damage can be measured.

Direct or indirect costs: Direct costs, as opposed to indirect costs, are those that can
be attributed, without any intermediate calculation, to the cost of a given product or
service. Direct costs are allocated, and indirect costs are distributed.

As with variable and fixed costs, the determination of direct and indirect costs cannot be
carried out by simply consulting the general accounts and requires analysis of non-
accounting elements.

Discounting: actuarial calculation that converts future financial cash flows (expenditure
or income) into a present value to make it comparable to data at the date of the study.

E

Expenses, Costs and Fees

o Expenses: in general accounting, expenses consist of all goods and services
that the business uses during its activity. Operating expenses are classified by
type (purchase, rental, fees, wages and expenses, depreciation, etc.).

o Costs: this concept is essentially used in cost accounting. A cost may be
defined as the sum of the expenses relating to or intended for a product,
activity, or function.

o Fees: this term refers either to expenses or to a group of expenses.

Exogenous factors: refers to contextual events or factors that may have played a part
in causing damage but are independent of the harmful event or events attributable to the
perpetrator of the acts complained of.



F

Fixed or variable costs

o Fixed costs (or overheads): these are costs related to the business structure
that do not change in line with the volume of activity (for example, rent for
premises, certain personnel costs, etc.) Change in these costs generally
involves movement between different levels linked to significant increases or
decreases in activity.

o Variable costs: these costs consist of expenses that vary directly with the
volume of activity of the business (goods purchased for resale, material used
in a manufactured product, purchase of subcontracting, transport costs, etc.).
We talk about semi-variable costs when they do not vary in proportion to
activity.

G

General and cost accounting: General accounting is used to track business activity in
the accounts (by item and date, also referred to as by type ) according to a compulsory
classification set out in the General Chart of Accounts (Plan Comptable Général - PCG)

Cost accounting is primarily concerned with identifying the costs of the various functions
of the business (procurement, production, distribution, administration, etc.) and enabling
the costs of goods and services to be calculated and compared with the corresponding
sales prices.

Cost accounting looks at how costs are allocated and not their type. However, it is
derived from general accounting, where revenues and costs recorded by type are
aggregated or allocated analytically according to parameters that can be used to
establish cost prices or margins which are useful for management purposes.

Gross margin: although there is no standardised definition, the term gross margin
generally refers to the difference between turnover and the cost of purchasing or
producing the goods or services sold. Therefore, it does not consider all variable
expenses incurred by the business.

H

Harmful event: an event likely to give rise to damage, which may or may not be due to
fault.

Immaterial damage: as opposed to physical damage to equipment or materials, this
refers to damage resulting from losses affecting the commercial or industrial activity of
the business. This is also known as operating loss or economic loss.
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In concreto: an expression that, in the context of the problem of determining the
damage, refers to the principle that the injured party’s situation must be assessed in
concrete terms in its actual context and specific environment.

L

Loss incurred: the “damnums emergens (actual loss)” that corresponds to present and
certain loss. This expression refers in principle to past losses as opposed to future losses
(which are themselves recoverable if they are sufficiently likely to occur).

Loss of cash flow (or financial loss): Terms used in case law to recognise the additional
financial consequences of operating losses having regard to the cash flow that the
injured party has been deprived of as a result of said operating losses. This financial
aspect of the damage may have very different consequences in relation to the situation
of an injured party: it may have prevented the injured party from investing and obtaining
the return on invested capital (WACC) that it could have expected using the funds it was
deprived of, which may correspond to a lost profit or a loss of chance in its operation,
also known as development loss (see definition above); it may have prevented the
business from investing its cash and obtaining a return on this investment (lost profit); or
it may have prevented the injured party from repaying its debt, which will have caused
additional financial costs over the period during which it was deprived of this cash (loss
incurred).

These various factors, which may vary from case to case depending on the time required
to return the injured party to their usual situation, must be considered as part of the
counterfactual scenario so as to reflect reality as closely as possible.

Loss of chance or loss of opportunity: certain loss of a favourable opportunity,
although the latter is by definition uncertain. The loss of chance is therefore associated
with the probability of the favourable event occurring. If there is a 100% probability of
occurrence, the loss of chance becomes a lost profit2.

Loss of profit: earnings that were not realised as a result of the harmful event(s) (“lucrum
cessans”). This is the “lost profit” which is one of the components of operating loss, the
other component being the loss suffered, or “actual loss.”

M

Margin: A margin corresponds to the difference between a sale price and a purchase
price. It may relate to goods purchased for resale, goods manufactured by the business
or services (services sold by the business).

Therefore, a margin can be calculated on different levels: gross margin, sales margin,
contribution margin, direct cost margin, etc., (see below).

2See technical brochure by the CNECJ [French national association of certified public accountants]on “The loss of
chance, concept and methods of valuation”, March 2020




Material damage: damage to the injured party’s property and physical assets.

Mitigation: term used in English-speaking countries to describe measures aimed at
attenuating the consequences of a harmful event. This concept is similar to the concept
of a diligent injured party.

Moral (non-pecuniary) damage: in principle, this refers to the mental or psychological
suffering of an individual, which is a medical matter and not one that falls within the
financial remit. However, this term can be used to refer to the non-pecuniary damage
suffered by a legal entity; it can take the form of damage to the brand image, identity,
reputation of the business, etc.

R

Reputational damage: damage to the image of a business likely to reduce confidence
in its products and services or make them less attractive. This can lead to adrop in sales,
a fall in production, a loss of staff motivation, greater recruitment difficulties, etc.

Robustness test
A robustness test aims to check that there is not too much deviation from a declared
result by applying small variations to the assumptions used to obtain this result.

Some examples:

o If a result relating to variable X was obtained on the assumption of 10% growth
of another variable, Y, then the result relating to X must not deviate too much if
it is assumed that the growth of variable Y was within a range (9%-11%).
Results that were too far apart would reflect the extreme sensitivity of the
results obtained in relation to the assumptions and would raise doubts about
credibility. For example, a change of reference year within a period unaffected
by the practices, selected as a point of comparison with the results observed
during a year affected by the practices, should not result in an excessive
change in the value of the loss. If this is the case, it is probably because the
year selected has a distinctive feature: choosing this particular year is therefore
biased.

o Another test type consists of applying the reasoning used for one marketplayer
to others to check that the overall result is consistent with market data. For
example, one of the claimants claims that in the absence of the event giving
rise to liability, its market share would be 10%, whereas it is now 5%. A
robustness test involves applying the same reasoning to other actors impacted
in the same way by a practice, and examining the result obtained: is it
plausible? For example, is the total market share well below 100%?

U

Umbrella damage: refers to the damage suffered by an injured party who has not
entered into a contract with one of the perpetrators of an anti-competitive practice,
but rather with one of their competitors; the latter, although not involved in the anti-
competitive practice, has adapted to the market situation as modified by this practice
and is therefore entangled in the anti-competitive conduct. Accordingly, a business,
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although not participating in a price cartel between competitors, may nevertheless
raise its prices (umbrella pricing effect), with the result that its customers suffer
damage for which they may seek compensation, not from their seller who has not
committed any fault, but from any of the members of the anti-competitive cartel
(CJEU, judgment of 5 June 2014, Case C-557/12, Kone AG and a.).

Unamortised costs: unamortised costs are defined as those a business has been
compelled to allocate or incur with no productive consideration. These costs are included
in the calculation of the damage associated with actions for compensation. However, this
concept is sometimes difficult to define and the concept of a margin on direct costs or
contribution margin is most effective in terms of compensation, bearing in mind that the
contribution margin is precisely what enables the business to cover the fixed expenses
it incurs.

w

Weighted average cost of capital (WACC)

A fundamental concept in finance that indicates the minimum rate of return that the
investments of a business must generate for it to meet the profitability requirements of
shareholders (i.e. the cost of equity) and the return required by financial creditors (i.e.
the cost of the net debt).

This represents the overall financing costs of the business.
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