SHEET 21

What rules of ethics apply to court-appointed experts?

In the French system, the court can appoint an expert registered on the national list held
by the office of the Court of Cassation or the lists held by each of the courts of appeal
(Art. 2 of Law no. 71-498 of 29 June 1971), or any other person of the court’s choice
(Art.1). This principle is confirmed by Article 232 of the Code of Civil Procedure, which
states that the court can appoint any person of its choice to provide information in the
form of a statement of findings, consultation or an expert report on a question of fact
which requires clarification by an expert. The expert must take an oath.

Court-appointed experts must be recognised members of their professional body and

must use their technical knowledge to provide the court with information on the question
which requires specialist clarification.

1 — Legal status of court-appointed experts

The status of court-appointed experts, defined by law No. 71-498 of 29 June 1971, is
regulated by decree No. 2004-1463 of 23 December 2004.

For an expert to be registered on a list of court-appointed experts, a selective procedure
is followed involving a request made to the Public Prosecutor, who examines the request
and, upon referral to the principal state prosecutor, a decision taken by the general
meeting of judges sitting at the Court of Appeal.

Following this procedure, the registered experts take an oath before the Court of Appeal
“to carry out their role and write their report upon their honour and conscientiously” (Art.
6).

Maintaining this registration involves an initial three-year probationary period, followed
by renewal every five years. Article 2 of the decree stipulates that a natural person cannot
be registered or re-registered on a list of experts unless they meet the following
conditions: that they

* Have not committed any acts contrary to honour, integrity and morality.

* Have not committed any acts giving rise to disciplinary or administrative sanctions
involving suspension, removal from professional registers, revocation or
withdrawal of licence or authorisation.

* Have not been subject to personal bankruptcy or any other sanction under title 2
of book 6 of the Commercial Code.

* Have exercised a profession or activity in relation to their area of speciality for a
sufficient period of time.
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» Pursue or have pursued this profession or activity in conditions which provide a
sufficient level of qualification.

* Engage in no activity which is incompatible with the independence required to act
as a court-appointed expert.

* Subject to the provisions of Article 18, be under 70 years of age.

* For candidates for registration on a list held by a court of appeal, carry out their
main professional activity for this court (applicable to all areas except translation),
or for those who no longer have a professional activity, live in the area covered by
the court.

Article 10 of the decree also stipulates that requests for re-registration must be
accompanied by all documents enabling assessment of:

+ The experience acquired by candidates, both in their specialist area and in
the role of expert since their last registration.

* The knowledge acquired of the fundamental principles of court proceedings
and the rules of procedure applicable to the investigation tasks entrusted to
experts, and the training completed in these areas.

Finally, Article 6-2 of the law stipulates that in the event that experts violate the laws and
regulations relating to their profession or task, or commit any breach of integrity or
honour, even if this is unrelated to their role, the expert in question may be subject to
disciplinary proceedings. The disciplinary sanctions are (i) a warning, (i) temporary
suspension for a maximum of three years and (iii) permanent suspension and loss of the
right to be registered on any of the lists under Article 2, or withdrawal of any honorary
titles.

In practice, the main reasons for experts being refused re-registration are insufficient
training in the fundamental principles of court proceedings, criminal, administrative,
disciplinary or professional sanctions, and not meeting deadlines.

In this way, the legal authorities carry out effective control of the ethics of court-appointed

experts, placing particular emphasis on the obligation to achieve continuous training, to
act with integrity and to meet deadlines.

2 —Main ethicalrules for court-appointed experts

The ethical rules for court-appointed experts stem from the obligation defined by Article
237 of the Code of Civil Procedure, which stipulates that “appointed experts must fulfil
their role conscientiously, objectively and impartially”. These rules are detailed in the
expert withesses’ handbook (Vade mecum de I'Expert de Justice) written by the national
council of companies of court experts (Conseil national des compagnies d’experts de
justice — C.N.C.E.J.).

The main ethical rules can be summarised as follows:



« Court-appointed experts are “persons who are experienced in an art, science,
technique or profession”, and serve the legal authorities by carrying out a role
entrusted to them, which involves providing the courts with the necessary technical
information and opinions to resolve a dispute. Before accepting a role, experts
must ensure that they have the necessary technical capabilities.

+ Court-appointed experts must “fulfil their role with impartiality and fairness,
disregarding all opinions, subjective assessments or preconceived ideas”. They
must ensure strict compliance with the adversarial principle by giving full attention
and consideration to each of the parties to enable them to express their claims.

+ Court-appointed experts must maintain “absolute independence, without giving in
to any sort of pressure or influence of any type”. These impartiality and
independence criteria mean that experts “may not accept any request for private
advice or arbitration from either one of the parties which directly or indirectly
follows the judicial role entrusted to them”.

* The independence criterion also means that court-appointed experts must
disclose all relations it may have had with the parties directly or indirectly
concerned by the judicial role entrusted to them. Experts must “refuse all cases to
which they may be assigned if they have already been consulted by one of the
parties, and in all cases, if they consider that they are unable to maintain full
independence or to meet the requirement of appearing independent.” Under no
circumstances may experts accept a role as court-appointed expert in a case for
which they have already been consulted privately.

» Before accepting a role from a court, court-appointed experts must provide the
court with all information which may have an impact on their capacity to
accomplish the expert's task with impartiality and fairness, disregarding all
opinions, subjective assessments or preconceivedideas and maintaining absolute
independence, in order to provide an opinion in good conscience, regardless of
how this may later be considered. This declaration of independence is also
submitted for the parties’ approval at the first expert meeting and recorded in
writing in the minutes.

* Court-appointed experts must comply with the values and principles of integrity,
conscientiousness, honour, fairness, moderation and courtesy throughout their
assignment.
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Court-appointed experts consulted in a private capacity must ensure that there is no
ambiguity about the fact that their opinion does not constitute a court-appointed expert’s
report. They must comply with the rules that apply to them and complete their task
honourably and conscientiously, with the sole aim of clarifying matters forthe judge. They
must therefore:

* Ensure that they meet the criteria in terms of their independence for
acceptance of a mission.

* Be very clear about the definition of the role entrusted to them and its limits.

* Write a full report, based on objective analysis of all information made available
to them, refraining from opportunistically selecting documents known to them.




See sheet 22 for specificinformation on the rules for proper use of private expert reports.
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