
SHEET 20  
  
 

 

What role does expert evidence play in out-of-court 

procedures? 

  

 

  

1 – Intervention of an expert or specialist in mediation 
  

 

    

 

Attempts to settle disputes between parties may be hindered by a question of fact which 
prevents discussions from moving forward and requires clarification by a specialist or 

expert. For example, expert reports may be useful in valuing a business or its shares, 
setting commercial rent, calculating compensation for eviction or valuing property, and 

generally assessing damage. The aim of this expert report is to provide the parties with 
objectivised data to allow them to reach an agreement on this basis. 

  

In court-based mediation, experts must carry out their work within the short time period 
available in this context (three months, renewable once), and must therefore act very 

quickly.  
 

  

a) Choosing the right expert  
  

The parties select an expert in agreement with the mediator. 

  

The expert does not necessarily have to be an expert registered with a court of appeal – 
a qualified third party can also be chosen. 

  

However, a registered expert provides a better guarantee of compliance with the 

principles of a fair trial (independence, impartiality, adversarial principle) 
 

  

b) The expert’s task   
  

The parties can either ask an expert to simply provide an opinion, which can be delivered 
orally, in which case the expert plays a consultative role, or they can opt for a 

comprehensive expert assessment which can be used in court in the event that 
mediation fails, if both parties agree to this. 

  

In the absence of a judge responsible for overseeing expert reports, the following must 

be set out in writing: 
  

• The context of the expert’s task 

• A declaration of independence and impartiality 
• The schedule of meetings and all details on timescales 

• The conditions for compliance with the adversarial principle  

-   1   -   

S
H

E
E

T
 2

0
 –

 W
h

a
t ro

le
 d

o
e
s
 e

x
p

e
rt e

v
id

e
n

c
e
 p

la
y
 in

 o
u

t-o
f-c

o
u

rt p
ro

c
e
d

u
re

s
?

 



-   2   -   

• The documents to be exchanged 

• The amount and breakdown of fees and payment dates 
• How the expert opinion can be used if mediation fails 

• The confidentiality requirements for the expert and the parties 
  

  

c) What is the probative value of the expert opinion if mediation fails? 

  

If mediation fails and the parties take the dispute to court  to resolve the dispute: 
 

• The non-judicial expert report (the Court of Cassation also uses the terms 
amicable expert assessment, unilateral expert assessment and private 

expert assessment) is in principle confidential, but it can be used in court 
with the express agreement of all parties. 

 

• In this case, it must be presented for debate in the presence of all parties 

and disclosed in good time (Art. 15, Code of Civil Procedure - CPC), and 
the court cannot refuse to examine it. 

 

• However, the report must be backed up by other evidence for the court to 

be able to use it as a reason for a judgment (see sheet 22). 
 

If this non-judicial expert’s report is commissioned by a document countersigned by the 
parties’ lawyers (Art 1546-3, subparagraph 1 CPC), it has the same value as a court 

expert’s report (Art. 1554 CPC). This is due to the fact that under the Code of Civil 
Procedure it is subject to the same principles as   a court-appointed expert’s report (Art. 

1547 CPC, including the adversarial principle). The lawyers’ countersignature is 
stipulated in Article 1374 of the Civil Code. 

  

 

 

2 – Intervention of an expert in a lawyer-assisted participatory 
procedure with a view to reaching an agreement 
  

 

 

Under Article 2062 of the Civil Code, a participatory procedure is an agreement by which 

both parties in a dispute undertake to work together in good faith towards an amicable 
settlement or to prepare for their hearing. This agreement, which must be drawn up in 

writing by the lawyers, is valid for a specified period. 
  

The limitation period is suspended for the duration of the participatory procedure and for 
six months after expiry of the agreement (Art. 2238, Civil Code). 

  

As part of this, the parties can call upon an expert. They choose the expert by mutual 
agreement and define his or her role (Art. 1547 CPC). They can also change the duration 

of the expert’s role, taking this factor into account. 
  

As with mediation, the parties must provide information on the scope and context of the 
expert’s role, as there is no judge responsible for expert  reports. The legal provisions 

stipulate the following: 
  



• Experts must be independent. 

 
• Experts must conduct their mission conscientiously, diligently and      

impartially, in accordance with the adversarial principle (Art. 1549 CPC). 
 

• A written report must be submitted, which may be used in court if the procedure 

fails (Art. 1554 CPC). This report has probative value equivalent to a  court-
appointed expert’s report, as it is subject to debate in the presence of all parties 

and the expert complies with the guiding principles for court proceedings. 
  

 

 

3 – Intervention of an expert or specialist in a participatory 
procedure for preparation for the hearing 
  

 

  

The reform of 11 December 2019 introduced the possibility of carrying out an agreed 

preparatory procedure via the signature of a participatory procedure agreement for 

preparation of the hearing by the lawyers and the parties. One advantage of this 

procedure is that it enables the lawyers, via lawyers’ procedural documents, to appoint 

a specialist or expert (Art. 1546-3, CPC). A lawyers’ countersigned document sets out 

the expert’s role, payment, the purpose of their role and the deadline for submission of 

the report, where applicable (the lawyers can also record the expert opinion in a lawyers’ 

countersigned document).  

 

The expert’s role is subject to the same rules as it would be in a participatory procedure 
with a view to reaching an agreement (compliance with the adversarial principle, Art. 

1549 CPC), and the report which is submitted for debate has the same force as a court-
appointed  expert’s report. 

  

The lawyers can also draw up a single lawyers’ countersigned document to appoint 

an expert and determine the expert’s role, outside a participative procedure for 
preparation for the hearing. The report is produced in court with the same value as a 

report written by a court-appointed expert (Art. 1554 CPC). 
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