SHEET 2

How should the causal link be assessed?

1 —Legalassessmentof the causallink

The concept of causation is not defined by the civil code. While, on the face of it, this is
an intuitive concept that requires a link of cause and effectto be established between
the conduct criticised and the alleged damage, it is complex to demonstrate. The causal
link must be direct, which implies different situations depending on whether reasoning is
based on "equivalence of conditions" or "adequate causation". While the first theory
considers all the facts that contributed to causing the damage in an equivalent manner -
which makes it easier to establish a causal link - the second identifies the single
overriding cause giving rise to liability from among the multiple causes of the damage.

Proving causation is particularly challenging in economic disputes.

For example, the loss of clients may be attributable to a competitor’s unfair behaviour or
to normal competition or economic conditions.

To make it easier for the victim to provide evidence, case-law and lawmakers have
established presumptions in certain cases, making it possible to establish a causal
link:

+ Case law presumptions:

o In _cases of unfair competition and disparagement, the Court of Cassation
has established a presumption in favour of the victim that “damage is
automatically inferred from an act of unfair competition” (Court of Cassation,
Commercial Chamber, 28 Sept. 2010, appeal no. 09-69.272; Court of
Cassation, Commercial Chamber, 11 Jan 2017, appeal no. 15-18669), even
if the damage is “only moral" (see Cass, Court of Cassation, Commercial
Chamber, 12 Feb 2020, no. 17-31614, which states that this "responds to
the need to allow judges to impose less stringent evidentiary requirements
when the damage is particularly difficult to prove") (sheets 12A and 12B).

o Inthe case of aworkplace accident, any sudden and severe injury, occurring
at the time and place of work, is presumed to result from a workplace
accident.

* Legal presumptions:

o In_cases of anticompetitive practices and more specifically, agreements
between competitors, Ordinance no. 2017-303 of 9 March 2017 introduced
a rebuttable presumption of damage, which considerably reduces the
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000033885041?init=true&page=1&query=15-18669&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000041620381?init=true&page=1&query=17-31614&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000041620381?init=true&page=1&query=17-31614&searchField=ALL&tab_selection=all

difficulty of proving a causal link between the proven fault and the alleged
damage (sheet 10B).

o Inthe case of termination of a commercial agency contract, Articles L. 134-
11 to L. 134-16 of the French Commercial Code provide for full rights to
compensation for the commercial agent. The latter generally covers the
value of two years' gross commission received by the agent, without it being
required to demonstrate any causal link (sheet 14). On the contrary, to avoid
its obligation to pay compensation when “the cessation of the contract is
caused by the serious negligence of the commercial agent” (Art. L.134-13-
1° of the French Commercial Code), the principal must demonstrate gross
negligence by the commercial agent which “undermines the common
purpose of the contract of common interest and makes it impossible to
maintain the contractual relationship” (Court of Cassation, Commercial
Chamber, 15 Oct. 2002, Appeal no. 00-18.122) along with “the existence of
a direct causal link between the breach attributable to the commercial agent
and the decision made by the principal to terminate the contract”.

o Inthe case of abrupt termination of established commercialrelations (sheet
13), contrary to Article L. 442-1, 1l of the Commercial Code (formerly Art. L
442-6, 1, 5° of the Com. Code), where the termination is not accompanied
by sufficient prior written notice, the party terminating the relationship is
liable and must compensate the loss suffered by the injured party as a result
of the abrupt nature of the termination. Case law demonstrates that proving
causation is easier for the victim and varies accordingto the type of damage
claimed:

»= The loss of the expected margin (sheet 6) during the notice period
that has not been honoured is systematically compensated;

= Onthe other hand, compensation for the cost of redundancies and
the financial and economic imbalances resulting from the
termination must be shown to be the direct consequence of the
abrupt nature of the termination (Court of Cassation, Commercial
Chamber, 23 Jan. 2007, appeal no. 0416.779);

= Asset deficiency of a co-contractor subject to insolvency
proceedings may not be attributed to the party that terminated the
contract unless a causal link can be demonstrated between the
company's situation and the abrupt nature of the termination.

The trial judge hearing a claim for compensation has discretionary power to assess
the factual evidence of causation.

To do this, the judge may rely on presumptions that are left to the judge’s discretion, in
accordance with the new Article 1382 of the French Civil Code, based in particular on:

* Indications drawn from the chronology of events (Court of Cassation,
Commercial Chamber, 23 March 1999, appeal no. 96-22.334);

* The concomitance of the alleged wrongdoing and a decrease in turnover (Court
of Cassation, Commercial Chamber, 6 Oct. 2015, appeal no. 13-27.419);

+ Economic analysis to demonstrate the link between conduct and damage.
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In this role, the trial judge is subject to review by the Court of Cassation which not only
checks the establishment of causation (3" Civ. Chamber, 11 Feb. 1998, appeal no. 96-
10.257), but also the merits of the findings drawn from the facts ascertained by the court
in its discretion (Court of Cassation, Commercial Chamber, 30 Jan 2001, appeal no. 99-
10.654 ; 2" Civ. Chamber, 4 Nov 2010, no. 09-68.903), given that causation is a legal
concept.

2 —Economic challenges

Economic theories, underpinned by data, can shed light on, or even identify, the very
existence of causation between an event giving rise to liability and observable changes
in different variables (usually referred to as "variables of interest”) as a result of this
event:

« This may be revenue, profit, or any other variable into which they can be broken
down (price, quantities, costs, probability of an event occurring, etc.).

* The underlying idea is that the damage caused by the event giving rise to the
damage is manifested by the fact that these variables have different values to the
ones they would have but for this event. This involves using economic reasoning
to recreate a "counterfactual” situation, corresponding to what would have
happened if the event giving rise to liability had not occurred.

Determining the existence of causation between the alleged event giving rise to liability
and its potential consequences on one variable or another (profit or revenue, quantities
sold, price, etc.) requires the evaluation and isolation of the contribution of the single
event giving rise to liability to changes in the variable in question.

By way of example, an abrupt termination of an established commercial relationship is
likely to result in a loss of turnover and profits to the detriment of the injured party.

+ Atfirst, it may be tempting to attribute the drop in turnover or profits that occurred
after the termination to this event.

* However, many other factors are likely to have comeinto play, including the arrival
of a competitor in the relevant market, increases in other cost factorsand changes
in demand. These can therefore combine with the effects of the alleged abrupt
termination and contribute to a reduction in profits.

* In the event that these factors are entirely responsible for the reduction in profit,
then no causal link can be established from an economic point of view.

This reasoning can be applied to assess the impact of other events giving rise to liability
(anticompetitive practices, unfair competition and acts of disparagement, etc.) on the
position of economic agents seeking compensation on this basis.

Economic analysis can help identify factors likely to have an impact on changes in
an economic variable. These include, in particular:

* Supply factors: number, competitors entering or leaving the market; product
positioning and features; business location; production capacities; technological
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developments in production or distribution; price of raw materials, capital and
labour, etc.

« Demand factors: intensity of demand; price trends for substitutable or
complementary goods; buyer income; possible fashion trends, changes in
preferences; seasonal demand, etc.

+ Factors related to the institutional or regulatory environment: production or
distribution standards; restrictions on producers, etc.

Understanding the usual mechanisms by which certain variables are formed and
guantifying the impact of each explanatory factor on a given variable makes it possible
to identify, through differentiation, whether there is a causal link between an event and
its consequences.

For example, in the case of an abrupt termination of an established business relationship,
the effects of “market” factors (sheets 13A and 13B) must be separated from those
possibly linked to the abrupt termination in order to isolate, where appropriate, their
contribution to the fall in sales and profits. This can be done by comparing the injured
party’s income to the income trends of distributors that are similar in all respects, apart
from the fact that they did not suffer an abrupt termination: distributors supplying the
same type of product range, located in geographical areas with the same characteristics,
are a good basis for comparison. Differences revealed by this comparison may make it
possible to identify a causal link with the abrupt termination of the business relationship.

Therefore, the validity of the economic approach lies entirely in the persuasiveness of
the benchmark chosen, which is based on:

* Good understanding of the market in question;
* A wise choice of economic behaviour models;

+ Datathat is both sufficiently plentiful and of a sufficiently high quality to be used
by economists.

Such high stakes justify giving judges wide discretionary powers to consider all the
evidence at their disposal, which is specific to each case.
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