SHEET 19

What compensation should be awarded for damage
resulting from the eviction of a commercial lessee?

In the case of refusal to renew a lease (except where this refusal is due to serious
reasons relating to the lessee), the lessor must pay the evicted lessee compensation for
eviction equal to the damage caused by the non-renewal, pursuant to Article L. 145-14
of the French Commercial Code.

The compensation for eviction must not make the lessee any richer or any poorer.

The compensation for eviction is composed of replacement compensation (in the case
of loss of the business) or relocation compensation (if the business can be maintained)
and ancillary expenses. The compensation for eviction cannot however be lower than
the value of the lease rights — known as the droit de bail' — even in the case of loss of
the business.

It is standard practice to seek expert advice to determine the amount of the
compensation for eviction.

1 — Replacementcompensation (loss of the business)

This is composed of principal compensation and ancillary compensation.

a) Principal compensation
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The replacement compensation must correspond to the market value of the business if
it were to be sold, according to the practices of the profession concerned. These
practices provide different methods for calculating the compensation: the turnover
method or the profitability method (known as the EBITDA method).

i Methods based on the value of the business
The business with all its constituent elements should be taken into account on the
effective date of the termination notice, but with the accounting results closest to the date
of departure or the date of the court ruling if the lessee is still on the premises.
e Turnover method
This is the method generally used by the courts. It considers the average turnover over

the past three years, adjusted using a coefficient which varies depending on the activity
carried out on the premises.
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1 Under French law, the sum paid by the lessee to acquire the rights to the lease of a business
premises.




Percentages are proposed by experts, taking into accountthe location and commerciality
of the premises, among other factors.

e Profitability method (EBITDA)

The assessment is based on capitalisation of the profit-making capacity of the business
assessed in reference to the average EBITDA over the past three years.

The EBITDA for each year is restated, taking into account the new rental value (if the
rent cap has been lifted), the salary of the operator and any extraordinary income or
expenses.

Then a multiplying coefficientis applied to it, most commonly between three and seven,
based on the prices for disposals of the type of business concerned.

ii. Which of the two methods should be used (turnover or
EBITDA)?

Standard practice is to calculate the compensation for eviction using the turnover
method, and then cross-check it using what is known as the profitability method.

However, when an industrial business is concerned, the lease rights method or the
profitability method are the only methods used.

b) Ancillary compensation - replacement

It has been ruled that “the fact that the compensation for eviction is replacement
compensation does not mean that so-called ancillary compensation for damage suffered
by the evicted lessee as a result of the eviction cannot be assessed”. (Paris Court of
Appeal, 23 January 2019, no. 15-07900).

e Reinvestment costs: reinvestment costs are expenses incurred by the
lessee when negotiating a new lease. In line with standard practice, these
can correspond to 10% of the principal compensation. A lessor who has paid
reinvestment compensation can take action to recover the sum from the
former lessees if they do not relocate, and the lessees may not invoke the
doctrine of res judicata (Court of Cassation, 3 Civ., 28 March 2019, no. 14-
14501).

e Relocation costs: since the Court of Cassation judgement of 21 March
2007 (no. 06-10.780), relocation costs must be paid in the case of loss of
funds.

¢ Moving costs: these are paid upon presentation of documentary evidence.

e Losses made on stock: this is calculated based on the type of stock and
how quickly it is sold off.

e Compensation for disturbance of business activities: during the
proceedings, the lessee suffers disturbance of business activities usually


https://www.legifrance.gouv.fr/juri/id/JURITEXT000017827022?init=true&page=1&query=06-10.780&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000017827022?init=true&page=1&query=06-10.780&searchField=ALL&tab_selection=all

calculated on the basis of three months of EBITDA.

e Redundancies: the principle is that these are reimbursed upon presentation
of documentary evidence of redundancy costs.

2 — Relocation compensation (withoutloss of the business)

a) Principal compensation

In cases where lessees do not lose their business, the compensation for eviction is
calculated based on the cost of relocating the business.

To calculate the value of the lease, the difference between the rent which would have
actually been paid if the lease had been renewed and the rent that will have to be paid
to find equivalent premises at market prices must be determined. This annual difference
in the rent is multiplied by a commerciality coefficient, which varies according to the
location of the premises and its commerciality.

Therefore, if the rent corresponds to the rental market value, there is no value in respect
of lease rights.

If the lessee has relocated, the principal compensation will be calculated solely on the
basis of the premises from which the lessee was evicted, not those to which the business
has been relocated.

If the lessee has relocated without acquiring lease rights, compensation is paid for the
value of the lease of which they have been deprived due to the eviction, i.e., up to the
value of the lease rights, calculated in the same way as for loss of the business.

b) Ancillary compensation

Reinvestment costs or costs for negotiating a new rental contract: in line with
standard practice, this can correspond to 10% of the principal compensation.

Relocation costs: the lessor must pay relocation costs to evicted lessees with a
transferable business, except in cases where the lessee will not set up the business
again elsewhere.

(Court of Cassation, 3" Civ., 12 January 2017, no. 15-25939).

The lessee can only be compensated for setting up the same type of business.

Moving costs: these are paid upon presentation of a quote. If there are several quotes,
the lowest one for the same level of services is used.

Costs for double payment of rent: in most cases, the lessee will have to pay the rent
of the old and new business premises at the same time. The cost of this double payment
of rent is taken into account, unless a rent-free period is granted, based on the duration
of the work (normally 1-4 months).

Compensation for partial loss of clients: this can be calculated based on profitability,
the location of the new business premises and how far away it is from the old premises,
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000033884101?init=true&page=1&query=15-25939&searchField=ALL&tab_selection=all

the nature of the activity and the customer structure.

Costs incurred to inform clients of relocation: these have been limited since the
development of the internet but are compensated upon presentation of documentary
evidence of costs incurred or assessed according to standard practice.

Compensation for higher operating costs caused by the transfer: this corresponds
to the physical resources required if the business is relocated to a site which is far away.

Administrative costs and costs for change of headquarters: paid upon presentation
of documentary evidence of expense incurred. These mainly correspond to Trade
Register fees.

Disturbance of business activities: this is calculated differently for relocation and
replacement. When the business is relocated, only the time spent transferring the
business is taken into account.

Compensation for redundancies: this is only due in cases where the business has to be
relocated to premises which are far away, causing staff to be laid off.
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