SHEET 14

How should damage caused by the termination of a
commercial agency contract be compensated?

The main purpose of creating the status of commercial agent was to provide this type of
intermediary with some degree of contractual stability. This is why the law sets out both
the terms and the effects of termination of a contract between an agent and its principal.

The parties are free to enter into afixed-term or indefinite contract, on the understanding
that performance by both parties after the agreed end of a fixed-term contract converts
this into an open-ended contract.

With respect to classification, and in accordance with the interpretation of the Court of
Justice (CJEU, 4 June 2020, Trendsetteuse, C-828/18), the Court of Cassation has
stated that “commercial agents are agents who, as independent professionals not linked
by service contracts, are permanently entrusted with negotiating and possibly concluding
sale, purchase, rental or service provision contracts for and on behalf of producers,
manufacturers, traders or other commercial agents” and that “to be a commercial agent,
a party does not need to be able to change the terms and conditions of contracts entered
into by the principal” (Court of Cassation, Commercial Chamber, 7 September 2022,
appeal no. 20-20.625; Court of Cassation, Commercial Chamber, 12 May 2021, appeal
no.19-17.042). It has further specified that: “it follows from Article L. 134-1 of the
Commercial Code that application of the status of commercial agent does not depend on
the intention expressed by the parties in the contract or on the name they have given to
their agreement, but on the conditions under which the activity is actually
performed” (Court of Cassation, Commercial Chamber, 17 May 2023, appeal no. 21-

23.533).

As far as the termination of a commercial agency contractis concerned, Article L. 134-
11 of the Commercial Code requires notice to be given, except in the event of gross
negligence or force majeure, as an exception to the ad nutum system of terminating a
mandate. This special provision excludes the application of the rule on the abrupt
termination of established commercial relationships provided for in Article L. 442-1-11 of
the Commercial Code (Court of Cassation, Commercial Chamber, 3 April 2012, No. 11-
13527; Court of Cassation, Commercial Chamber, 7 September 2022, No. 20-20625). In
accordance with Article L. 134-12 of the Commercial Code, only compensation for the
agent is considered below.

1 — Purposeof compensation

In the case of termination of a commercial agency contract, Article L. 134-12 of the
Commercial Code provides for the commercial agent to be compensated ipso jure. As
this provision is a matter of public policy, the parties may not derogate from it by means
of an agreement and provide for compensation that is lower than the statutory or flat-rate
compensation.

Termination of the agency contract therefore gives rise to a right to compensation for the
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loss of commission that would have been earned by the agent if the business had
developed with the customers canvassed by the agent.

2 — Conditions of compensation

Pursuant to Law no. 91-593 of 25 June 1991, in the event of termination of their
relationship with the principal, commercial agents are entitled to compensation for the
damage suffered, regardless of whether the fixed-term contract has expired or an open-
ended contract has been terminated, provided that the termination was not initiated by
the commercial agent (Article L. 134-12 of the Commercial Code). Compensation is
payable even if the contract is terminated during the trial period (Court of Cassation,
Commercial Chamber, 23 January 2019, appeal no. 15-14.212). Commercial agents
must notify the principal by registered letter, within one year of the cessation of the
contract, that they intend to assert their rights. Otherwise, they shall lose their entitlement
to compensation. However, other rights that agents may assert at the end of the contract
(unpaid commissions or compensation for notice not served) are not affected by the
forfeiture.

Under the terms of Article L. 134-13 of the Commercial Code, compensation provided
forin Article L. 134- 12 is not due in three cases.

Firstly, Article L. 134-13 1° of the Commercial Code stipulates that compensation is not
due when “cessation of the contract is caused by gross negligence” on the part of
the agent.

The burden of proof for gross negligence lies with the principal: a principal wishing
to avoid its obligation to pay compensation must demonstrate gross negligence on the
part of the agent and the existence of a direct causal link between the breach attributable
to the commercial agent and the principal's decision to terminate the contract.

Following a ruling by the Court of Cassation on 16 November 2022, a commercial agent
who has committed a serious breach prior to the termination of the contract, which was
not mentioned in the letter of termination and was only subsequently discovered by the
principal, meaning that it was not the cause of the termination, cannot be deprived of its
right to compensation (Court of Cassation, Commercial Chamber, 16 November 2022,
appeal no. 21-17.423; also see Commercial Chamber, 13 April 2023, no. 21-23076).

Establishment of gross negligence: gross negligence is distinct from a breach of
contractual obligations giving grounds for termination of the contract. According to case
law, gross negligence is defined as negligence that "undermines the common purpose
of the mandate of common interest and makes it impossible to maintain the contractual
relationship” (Commercial Chamber, 15 October 2002, No. 00-18.122; Commercial
Chamber, 29 June 2022, No. 20-13228; Commercial Chamber, 17 May 2023, No. 22-
11422).

Negligence is difficult to establish and is assessed very narrowly by case-law, since it
prevents an agent from benefiting from the protection provided for at the end of a contract
by law. The courts have discretionary powers to assess the degree of seriousness of the
negligence.

e Existence of gross negligence: gross negligence is generally defined as any
serious breach established on the part of the agent of their obligations under the
law or agency contract, such as a breach of the duty of diligence or the duty of
fairness (Commercial Chamber, 15 May 2007, No. 06-12.282; Court of Cassation,
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Commercial Chamber, 24 November 2015, appeal no. 14-17.747, regarding a
breach of the obligation to inform the principal "of events likely to affect its financial
situation and the management of its company”, breach of the contractual
prohibition on representing a principal’'s competitor (Paris Court of Appeal, 22
November 2018, no. 17/11787), misappropriation of fees by the agent (Paris Court
of Appeal, 7 June 2018, no. 15/22985), a violation of legislation that could have
resulted in the loss of financial guarantees granted to the principal and prosecution
for fraud (Orléans Court of Appeal, 17 May 2018, no. 17/00913). It was also found
that failure to comply with the obligation to provide information and transparency
to the principal (intuitu personae clause in the commercial agency contract
requiring the principal's approval for a change in the commercialagent's manager)
justified the termination of the commercial relationship and exempted the principal
from paying the agent the compensation provided for in Article L. 134-12 of the
Commercial Code, as well as the compensation in lieu of notice (Court of
Cassation, Commercial Chamber, 29 June 2022, appeal no. 20-11.952).

e Absence of gross negligence: gross negligence by the agent is not established by
a drop in performance or a reduction in the volume of business concluded by the
agent. In short, the target clauses stipulated in an agency contract give rise only
to an obligation of best endeavours, meaning that failure to achieve these results
is not sufficient to establish a breach by the agent. (Commercial Chamber, 15
Sept. 2009, no. 08-15.613).

In the event of termination of a commercial agency contract, the loss by the agent of its
right to compensation under Article L. 134-12 of the Commercial Code as a result of
gross negligence does not deprive the principal of the entittement to compensation for
the damage caused by such negligence (Court of Cassation, Commercial Chamber, 19
October 2022, appeal no. 21-20.681).

Secondly, the agent also loses entitlement to compensation when "the termination of
the contract is initiated by the agent, unless this termination is justified by
circumstances attributable to the principal or due to the age, infirmity or illness of the
commercial agent, as a result of which the continuation of the latter's activity can no
longer be reasonably required” (Article L. 134-13 2° of the Commercial Code). An agent
who terminates the contract on its own initiative but wishes to receive compensation will
have to demonstrate that the termination "is justified by circumstances attributable to the
principal”. The agent is still entitled to compensation as provided for in Article L. 134-12
of the code, even if the agent has acted with gross negligence in the performance of the
contract. (Court of Cassation, Commercial Chamber, 16 November 2022, appeal no. 21-

17.423).

The following have been considered to be circumstances attributable to the principal:
principal's breach of its obligation to provide the agent with all the information needed to
issue its invoices, and therefore obtain paymentof its commission (CA Toulouse, 12 April
2011, no. 09/03840), or the breach of the exclusive territorial rights granted to the
commercial agent (Commercial Chamber, 1 March 2011, no. 10-11.079).

Lastly, the agent may not claim compensation for termination when "under the terms of
an agreement with the principal, the commercial agent assigns to a third party the
rights and obligations held under the agency contract" (Article L. 134-13 3° of the
Commercial Code).
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3 —Assessmentofthe amountof compensation

The principle of the right to compensation: under the terms of Article L.134-12 of the
Commercial Code, in the event of termination of its relations with the principal, the
commercial agent is entitled to compensation for the damage suffered.

The absence of a legal rule of assessment: the Commercial Code contains no
indication as to how compensation for termination is to be calculated and leaves it to the
courts to determine the amount of such compensation. The only requirement is that the
compensation must make up for the loss suffered by agents as a result of being denied
the commission they should have received on business conducted with their customers.

e Compensation usually corresponds to two years of gross commission fees
received by the agent. This two-year period, chosen in legal practice as the
basis for assessment, is intended to reflect the time required for an agent to
re-establish a customer base identical to that which was lost following the
termination of the contractual relationship (see Paris Court of Appeal, division
5, chamber 5 29 June 2023, RG 19/20254). However, this is a practice which
is not required of the judge, as the latter has discretionary powers to set the
amount of compensation “taking into account the various circumstances of the
case and the evidence at its disposal” (Com., 14 Oct. 1974, Bull. civ. IV, No.
244; see also CA Colmar, 11 March 2016, No. 14/01484, “While it is generally
customary to calculate this compensation at two years' commission based on
the average of the last three years, this method of calculation cannot be used
in this case given the short duration of the mandate.”).

The purpose of this compensation is to remedy the damage suffered by the commercial
agent as a result of future loss of income from exploitation of the joint customer base.
There is no requirement to deduct commission received by the agent after the
termination of the contract for canvassing all or part of the same customer base for
another principal. (Court of Cassation, Commercial Chamber,16 November 2022, appeal

no. 21-17.423).

Factors taken into account in the assessment: In the light of case law, doctrine has
highlighted various factors that must be taken into account when assessing
compensation, in particular:

e The duration of the contractual relationship;
e Turnover and its evolution;

Financial losses incurred by the agent because of the termination of the contract (in
particular, undepreciated investments or redundancy costs for the agent's staff).
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