SHEET 13 b

How should the damage resulting from the abrupt
termination of established commercial relationships be
compensated?

The party injured by an abrupt termination in breach of Article L. 442-1-1l of the
Commercial Code (sheet 13A) may seek equivalent compensation for the damage
suffered because of the abruptness of the termination, in accordance with general civil
liability law and the methodology set out below.

In certain cases, continuing the abruptly terminated relationship may be ordered in
summary proceedings (Commercial Chamber, 10 November 2009, no. 08-18337;
Commercial Chamber, 23 June 2015, no. 14-14.687; Civ. 1, 24 November 2021, no. 20-
15789).

1 — Identifying and assessing compensable damage

Only damage caused by the abrupt termination and not those resulting from the
termination itself should be compensated (Commercial Chamber, 7 December 2022, no.
21-17.850).

This mainly concerns the lost profit equivalent to the margin that the party injured by the
breach could have expected to derive from its commercial relationship with the liable
party during the notice period that should have been complied with.

Other damage may also be compensated, in particular certain costs linked to disruption,
provided that they are the consequence of the abruptness of the termination and not of
the termination itself.

a) Calculating the lost profit

Damage is assessed by comparing the margin that would have been earned, but for the
offending practices, during the notice period that should have been granted, with the
margin actually earned. The reference to be used is the contribution margin (sheet 6),
defined as the difference between the turnover the injured party was denied, after
deduction of the expenses that were not incurred due to the decrease in activity resulting
from the termination.

The Paris Court of Appeal has held that “the damage suffered, which must be assessed
on the day of the termination, corresponds to the loss of contribution margin, after
deduction of any specific fixed cost savings ” (Paris Court of Appeal, 18 November 2020,
RG No. 18/22443).
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000021274477?init=true&page=1&query=08-18337&searchField=ALL&tab_selection=all
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000044384603?init=true&page=1&query=20-15789&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000044384603?init=true&page=1&query=20-15789&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046727286?init=true&page=1&query=21-17850&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046727286?init=true&page=1&query=21-17850&searchField=ALL&tab_selection=all

The Court of Cassation recently established the following assessment methodology: "the
principal damage resulting from the abrupt nature of the termination is assessed by
considering the expected gross margin, i.e. the difference between the expectedturnover
excluding tax and the variable costs excluding tax not incurred during the insufficient
notice period, from which the proportion of fixed costs not incurred as a result of the
decrease in activity resulting from the termination may be deducted, if applicable, during
the same period” (Court of Cassation, Commercial Chamber, 28 June 2023, no. 21-

16.940).

As the case law stands, the calculation generally involves determining the average
monthly contribution margin over the two or three financial years preceding the
termination - the years to be used may sometimes be disputed, and some may be
atypical - then multiplying the amount obtained by the number of months' notice that the
party injured by the termination should have received.

The injured party's subsequent conversion, after the termination cannot affect the
assessment of this lost profit, according to the current case law of the Court of Cassation,
which is specific on this point: it requires an assessment to be made at the time of the
termination, without taking into account circumstances after the termination (Court of
Cassation, Commercial Chamber, 4 October 2016, no. 15-14025).

b) Other recoverable damage

Claims for loss suffered by injured parties may, for example, relate to investments in
the commercial relationship which could not be depreciated due to the abruptness of the
termination, and which cannot easily be converted. This may also include the costs of
redundancies made unavoidable by the abruptness of the termination. Proof of a direct
link between the abrupt termination and the damage claimed must be provided (Cass.
Court of Cassation, Commercial Chamber, 23 January 2007).

Moral damage may be inferred from the abrupt nature of the termination (Court of
Cassation, Commercial Chamber, 5 April 2018, No. 16-26568).

2 —Minimum documentsto be produced beforethe judge

The following documents are recommended:

e Annual financial statements, including interim management statements and
notes for the last three years prior to the termination, or other years if these three
years do not reflect “normal” business activity,

e Accounting or other documents used to calculate the percentage of turnover
achieved with the perpetrator of the termination over several years prior to the
termination, provided that the calculations made are supported by evidence, in
particular a certificate from a chartered accountant determining the amount of
turnover achieved with the perpetrator of the termination;

e Accounting or other documents enabling variable costs to be accurately
ascertained and the contribution margin for the activity to be calculated. This
detailed information must be supported by documentary evidence. In particular, it


https://www.legifrance.gouv.fr/juri/id/JURITEXT000047781195?init=true&page=1&query=21-16.940&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000047781195?init=true&page=1&query=21-16.940&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000033210963?init=true&page=1&query=15-14025&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000033210963?init=true&page=1&query=15-14025&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000036803314?init=true&page=1&query=16-26568&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000036803314?init=true&page=1&query=16-26568&searchField=ALL&tab_selection=all

may appear in a certificate from a chartered accountant or statutory auditor
determining the contribution margin for the activity concerned,

e Any evidence enabling the judge to assess whether the contribution margin
proposed by the injured company is consistent, subject to the same requirements
as above;

e Any other documents required to adjust the length of the notice period,
considering the nature of the business (time to win back customers) or the
disruption resulting solely from the abruptness.

Version of 1 January 2024
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