
SHEET 13 a 
 
 
 

In what cases should compensation be awarded for 

damage resulting from an abrupt termination of 
established commercial relationships? 

 

Article L. 442-1, II of the Commercial Code (Article L 442-6, I, 5 prior to decree no. 2019-
359 of 24 April 2019 revising Part IV of Book IV of the Commercial Code), “renders the 
perpetrator liable and obliges that party to provide compensation for the damage caused 
if any party engaged in production, distribution or service activities abruptly breaks off an 
established commercial relationship, even partially, without prior written notice 
commensurate with the duration of the commercial relationship, with reference to trade 
practices or inter-professional agreements.”. It is also specified that these provisions “do 
not affect the right to terminate without notice in the event of the failure by the other party 
to perform its obligations or in the event of force majeure”.  

The new provision is applicable to abrupt terminations which have occurred since 26 
April 2019, the day after the date of publication of decree no. 2019-359 of 24 April 2019 
in the official journal. It differs from the former Article L. 442-6-I-5° of the Commercial 
Code in that it provides that “in the event of a dispute between the parties as to the length 
of the notice period, the party that terminated the contract cannot be held liable on the 
grounds that the notice period was insufficient, provided that an eighteen-month notice 
period was observed”. 

 

1 – Scope of application of the rule on abrupt termination 
  

The legal provision makes it an offence to abruptly terminate an established commercial 
relationship, without prior written notice or with insufficient notice to allow the injured 
party to reorganise its business. The abruptness of the termination may therefore result 
either from a failure to give prior written notice or from insufficient prior written notice.  

The text is applicable to “commercial relationships”, a concept that does not 
correspond to “economic activity” as defined by competition law. The International 
Chamber of the Court of Cassation excludes liberal professionals from the scope of 
article L. 442-1, II of the French Commercial Code (formerly article L. 442-6, I, 5°) “when 
their professional status or ethical rules prohibit them from exercising a commercial 
profession”. It ruled that this Article did not apply to the relationship between a law firm 
and its client (Commercial Chamber, 24 November 2015, no.14-22.578). The same 
applies to doctors, notaries and industrial property consultants as well as chartered 
accountants (Commercial Chamber, 10 February 2021, no. 19-10.306), or the 
relationship between a dental technician and his supplier (Commercial Chamber, 31 
March 2021, no. 19-16.139).   

Article L. 442-1, II (formerly Article L. 442-6, I, 5°) does not apply to relationships where 
the notice period is specifically regulated, such as commercial agency contracts (Article 
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000043168237?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000043352191?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000043352191?isSuggest=true


L. 134-11 of the Commercial Code) or transport contracts governed by LOTI (French 
transport law) (Commercial Chamber, 22 September 2015, no. 13-27.726: "(...) Article L. 
442-6, I, 5°, of the Commercial Code does not apply to the termination of commercial 
relations for public road haulage performed by subcontractors when the framework 
contract binding the parties expressly refers to the standard contract introduced by LOTI, 
whereby article 12.2 stipulates the length of notice periods for contract termination”).  

Similarly, the conditions for terminating relations between a cooperative society of retail 
merchants and a member are governed by the legal provisions specific to cooperatives 
and are not covered by article L442-6 I 5° of the Commercial Code (Commercial 
Chamber, 8 February 2017, no. 15-23.050; Commercial Chamber, 18 October 2017, no. 
16-18.864; Commercial Chamber, 16 May 2018, no. 17-14.236). Moreover, the 
conditions for terminating business relations between a cooperative company of retail 
merchants and its members are subject to the provisions of Article L. 442-1, II (formerly 
Article L. 442-6, I, 5°) (Paris Court of Appeal, Chamber 5-4 RG 17/13200 6 November 
2019 and 1 December 2021, RG 17/13200). However, in terms of a manager-agent 
contract, the Court of Cassation has specified that the legal regime established by 
Articles L. 146-1 et seq. of the Commercial Code "in no way governs the duration of the 
notice period to be respected", and the provision on the abrupt termination of established 
commercial relations should apply (Court of Cassation, Commercial Chamber, 2 October 
2019, no. 18-15676). 

The Court of Cassation has also reiterated that Article L. 511-4 of the Monetary and 
Financial Code excludes credit institutions and finance companies from the application 
of the provisions of the Commercial Code relating to restrictive competition practices, 
and this exclusion applies to banking and related transactions within the meaning of 
Article L. 311-2 of the same Code (Commercial Chamber, 25 October 2017, No. 16-
16839; Court of Cassation, Commercial Chamber, 28 February 2018, No. 16-19.136). 
On the other hand, Article L. 442-6, I, 5° of the Commercial Code is applicable to the 
mandate of an intermediary in banking transactions, as defined in Article L. 519-1 of the 
Monetary and Financial Code, on the grounds that intermediary activity in relation to 
banking transactions is neither a banking transaction nor a related transaction within the 
meaning of the aforementioned Article L. 311-2 (Court of Cassation, Commercial 
Chamber, 6 April 2022, no. 20-18.126).  

The party claiming to be the party injured by an abrupt termination must demonstrate 
that the relationship was established, i.e. sufficiently long, significant and stable that it 
could reasonably be expected that there would be some continuity in the flow of business 
in the future. 

The existence of fixed-term contracts of varying lengths does not exclude the established 
nature of commercial relationships (for an artistic collaboration contract, see Commercial 
Chamber, 28 September 2022, No. 21-16.209). Conversely, the nature of the activity in 
question (Com. 27 May 2021, no. 19-9595; continuation of the contracts subject to the 
concession held by the supplier) or regular competitive tendering, the organisation of 
calls for tender, etc. (Commercial Chamber, 7 December 2022; no. 21-15649) may lead, 
in certain cases, to the exclusion of the application of this article.  

The rule on abrupt termination does not preclude the option of termination without 
notice "in the event of non-performance by the other party of its obligations or 
force majeure". However, the non-performance of obligations must be of "sufficient 
severity” to justify an immediate termination (Commercial Chamber, 7 September 2022, 
No. 21-13.691) “even in the presence of breaches serious enough to justify the 
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immediate termination of the commercial relationship, the other party is still free to give 
notice” (Commercial Chamber, 14 October 2020, No. 18-22.119).  

Article L. 442-1, II of the Commercial Code also applies to partial termination, a concept 
that implies imposing a substantial change in an unfavourable manner (Commercial 
Chamber, 31 March 2021, No. 19-14-547). Depending on the case, this could involve a 
termination affecting only certain products, a significant and voluntary decrease in orders 
(Commercial Chamber, 19 October 2022, No. 21-17653), or a substantial amendment to 
the contractual conditions, particularly tariffs (Commercial Chamber, 19 October 2022, 
No. 21-22802).  

Partial termination will not be considered "abrupt" if it is justified by market imperatives, 
for example if the buyer who terminates the commercial relationship is facing a short-
term reduction in orders, or if the sector concerned is in crisis (Commercial Chamber, 8 
November 2017, no. 16-15.285  and Commercial Chamber, 1 December 2021, no. 20-
19.113).   

 

2 – Establishing an abrupt termination 
  

The fact that a termination is foreseeable does not make it any less abrupt. The intention 
to terminate the business relationship must be unequivocal and a period of notice must 
be given (Commercial Chamber, 28 September 2022, no. 21-16.209).   

The notice period must be effective, which means that during this period, the 
commercial relationship must continue under the previous conditions and any changes 
made must not be substantial (Commercial Chamber, 24 June 2020, no. 18-25.517). The 
length of the notice period must be sufficient to allow the company to adjust, i.e. to 
regain an equivalent flow of business, taking into account the length of the commercial 
relationship. 

The length of notice that should have been agreed upon is determined by 
considering "in particular the length of the business relationship, with reference to 
trade practices or inter-professional agreements".  

In order to determine the length of the initial business relationship in the event of a 
change of partner, the intention of both parties to continue the previous relationship must 
be established. The mere fact that a third party, having taken over one party’s business 
or part of its business, continues a commercial relationship that the other party had 
previously maintained, is not sufficient to establish that it is the same commercial 
relationship, unless there is evidence that this was the joint intention of the parties  (Court 
of Cassation, Commercial Chamber,19 October 2022, no. 21-17.653). 

Under the law prior to the decree of 24 April 2019, the Court of Cassation also allowed 
other circumstances at the time the notice of termination was given to be considered 
where these could have affected the time required for the reorganisation (Court of 
Cassation, Commercial Chamber, 9 July 2013, 12-20468; Court of Cassation, 
Commercial Chamber 1 June 2022, no. 20-18.960).  

The lower courts therefore consider factors such as:  
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• Economic dependence, provided that the party injured by the breach is not 
responsible for it (Court of Cassation, Commercial Chamber, 18 November 2020, 
no. 18-25709);  

• Difficulty in finding another partner in the market of equivalent standing; 
• Reputation of the product traded and whether it is difficult to substitute; 
• Characteristics of the relevant market;  
• Barriers to changing partner, both in terms of the time and cost involved in 
entering into a new partnership;  
• The scale of the investments made in the relationship, which have not yet been 
amortised and cannot be transferred.  

Prior to decree no. 2019-359 of 24 April 2019, specific provisions were laid down for 
cases where the commercial relationship involved distributor brands (within the narrow 
meaning of Article L. 112-6 of the French Consumer Code) or where the termination 
resulted from a competitive tendering process by remote auction, but these have now 
been repealed. 

In any event, factors after the termination of the contract must not be considered 
when assessing the length of the notice period (Cass. Court of Cassation, Commercial 
Chamber, 17 May 2023, no. 21-24.809). 
 
 

Version of 1 January 2024  
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