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SHEET 12 b  
  

  

  

How should damage stemming from free riding be 

compensated? 

  

  

As for unfair competition (sheet 12A), in accordance with Articles 1240 and 1241 of 

the Civil Code, economic free riding (parasitism) is defined  consistently as: “all 
behaviour whereby an economic agent rides on another’s coat-tails in order to take 

advantage, without spending any money, of its efforts and know-how” 
(Commercial Chamber, 26 Jan. 1999, No.96-22,457). This definition is commonly 

recalled by trial judges:   

  

“(...) free riding, based on Article 1240 of the Civil Code, which provides that any 

human action whatsoever which causes harm to another creates an obligation 
on the person due to the fault of whom it occurred to provide compensation for 
it, consists, for an economic operator, of riding on the coat-tails of another in 

order to benefit unfairly from the latter’s reputation or investments, regardless 
of any risk of confusion. It requires circumstances where, for profit and 

unjustifiably, a legal or natural person copies  economic value of another, which 
is individualised and procures a competitive advantage, and is the fruit of know-
how, intellectual work and investments (Paris Court of Appeal, division 5, Ch.1, 

1 Feb. 2022, No. 20/03318).  

  

Free riding requires no competitive relationship between the perpetrator and the 
injured party (Commercial Chamber, Feb. 16, 2022, No. 20-13.542) and does not 

necessarily assume a risk of confusion (Commercial Chamber, 27 Jan. 2021, 

No.18-20.702).  
  

Furthermore, free riding implies the existence of a fault committed by one party to the 
detriment of another. Proceedings can be brought regardless of the legal status or 

activity of the parties, as long as the perpetrator rides on the coat-tails of the injured 
party and unfairly benefits from their efforts, know-how, reputation or investments 

(Cass. Court of Cassation, Commercial Chamber, 16 February 2022, No.20-13.542):  

  

“Unfair competition and free riding are based on the aforementioned texts but 
are characterised by the application of distinct criteria. Unfair competition is 

characterised in terms of the risk of confusion with the competitor’s business 
activity or products and free riding conduct consists of profiting or intending to 

profit and gain a competitive advantage from the economic value acquired by 
others by means of know-how, creative work, research or investments” 
(Bordeaux Court of Appeal, chamber 1, civ., June 28, 2022, No. 19/05247).  

  

 Aside from these nuances, free riding is now considered to be an extension 

of unfair competition (sheet 12A).  

  

The distinction between classic acts of free riding and parasitic competition should also 

be put into perspective. The latter concept would apply when, in addition to taking over 
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a company's investments, a situation of competition exists between two companies 
(Paris Court of Appeal, division 5, chamber 2, 25 June 2021, no.18/15306), although 

judges tend not to distinguish between the two.  

  

Given that free riding is considered to be an extension of unfair competition, all the 

principles of unfair competition apply to it:   
  

o Proceedings brought regardless of the existence of exclusive rights;  
o Scope of application: professional activities, sanction of behaviour that runs 

counter to honest and fair-trading practices and is likely to distort competition:  

“The notion of free riding must be understood with regard to the principle of 

freedom of trade and industry which implies that a product that is not the subject 

of intellectual property rights, may be freely reproduced, in the absence of fault 
resulting from parasitic appropriation, in particular of investments, a factor which 

prejudices the peaceful and fair exercise of trade (Paris Court of Appeal, division 

5, chamber 1, 1 February 2022, No. 20/03318).  

  

The claim is heard by the ordinary courts, unless the examination of the claim involves 

specific rules of the Intellectual Property Code, in which case only the courts specified 
in the regulations will have jurisdiction (CPI, Art. L. 331-1).  

  

Lastly, with regard to the statute of limitations, case law states that "an action in tort 

for unfair competition is subject to the limitation regime set out in Article 2224 of the 
Civil Code (...) regardless of whether or not the unfair conduct occurs over a long 
period of time", (Commercial Chamber, 26 Feb. 2020, appeal no. 18-19.153).  

  

 

1 –Types of damage resulting from free riding   
 

                                                           
 

For a long time, the conventional assessment was based on civil liability according to 

the principle of full compensation for damage, without it being possible to apply the 
special methodology provided for in the field of infringement (sheet 15), and without 

distinguishing between the damage resulting from acts of unfair competition or free 

riding.  
  

In the context of unfair competition, the Court of Cassation has explicitly reiterated that 
economic free riding automatically results in damage, even if only moral damage, 

without it being necessary to establish a loss of customers or a loss of turnover 
attributable to the free rider, (Commercial Chamber, 17 March 2021, no. 19-10.414), 

a solution also adopted by trial judges:   

 
“(...) the court recalling that proof of damage suffered in connection with parasitic 

conduct is not conditional on the correlative decrease in turnover, proven 
misappropriation of customers, or even the proof of a risk of confusion, a factor 

that is irrelevant in terms of parasitic competition” (Paris Court of Appeal, 
division 5, chamber 1, 1 Feb. 2022, No. 20/03318).  

  

In essence, the following points should be noted:   

 A break with the traditional conditions of civil liability, with flexible assessment 

of the damage and causal link.  
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 However, to establish the extent of the damage, the claimant must establish the 
reality of its damage, by identifying the different types of damage and providing 

evidence (see below, point 3) which will allow the trial judges to assess the 

amount of damages to be awarded to the claimant (Commercial Chamber, 12 
Feb., 2020, No. 17-31.614).   

 Shifting the matter to be proved from the existence to the extent of the damage: 

the presumption of damage resulting from acts of free riding does not exempt 
the claimant from proving the extent of the damage.  

 In the absence of other evidence, compensation for the damage will most often 

be nominal and in the form of a lump sum.  
  

However, since a reversal of case-law (see not., Commercial Chamber, 12 Feb. 2020, 

No. 17- 31.614), a distinction is made between types of damage according to the types 

of acts of unfair competition or free riding found to have occurred:  

  

o Practices that involve appropriating or poaching customers and causing 

disruption to a competitor would lead to “negative economic consequences” for 
the claimant who is the injured party (Commercial Chamber, 12 Feb. 12 2020, 

No. 17-31.614);   

  

o Practices consisting of free riding on a competitor's intellectual, material or 

promotional efforts and investments, insofar as they enable the perpetrator to 
avoid incurring any expense, would lead to “an unfair competitive advantage”, 

on the basis of which the claimant may seek damages (Commercial Chamber, 
7 July. 2021, no. 20-11.146).  

Although “unfair competitive advantage” is generally “difficult to quantify with 

available evidence”, the Court of Cassation accepts that its assessment should 
be made “by taking into account the unfair advantage obtained by the 
perpetrator of the acts of unfair competition, to the detriment of its competitors, 

adjusted in proportion to the respective business volumes of the parties affected 
by these acts” (Commercial Chamber, 12 Feb. 2020, No. 17-31.614).   

  

In practice, assessing the damage by considering unfair advantages or investment 

savings made by the free rider, as an alternative to a situation in which the injured 
party's loss of income could not be determined, is also becoming established in the 

case law of the lower courts. 

  

“The amount of compensation for the damage will therefore be assessed taking 
into account the unfair advantage obtained by the perpetrator of the acts of 

unfair competition to the detriment of its competitor (...)” (Toulouse Court of 
Appeal, chamber 2, 4 March 2020, No. 17/01448);  

  

“However, when estimating the economic loss suffered, it is important to take 

into account  the investment savings made of any kind and the unfair advantage 
thus obtained by X” (Commercial court, Paris, chamber 15, 25 Oct. 2021, No. 

2019032848);  
  

“When estimating the economic loss suffered, it is important to take into account 
the investment savings made of any kind and the unfair advantage thus 
obtained by the defendants” (Commercial Court, Paris, chamber 15, 20 Sept. 

2021, No. 2018026040);  
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“Yet, it is through a fair assessment, which the Court adopts, that the first judge, 
relying on justified investments in the development of the Easybreath product 

amounting to 350,000 euros and promotional investments valued at no less than 
1 million euros, in the case of the design of the commercials alone, although the 

point that the advertising investments, including the broadcasting of 
commercials, amounted to three million euros has now been substantiated, 
awarded to the Decathlon companies the sum of 100,000 euros as 

compensation for their damage resulting from the free riding of which they were 
victims” (Paris Court of Appeal, Division 5, chamber 2, 28 Jan. 2022, No. 

20/04831).  
 

This reasoning is similar to the methodology applicable in cases of infringement of 

intellectual property rights, for which the following are taken into consideration, “profits 
made by the infringer of the rights, including savings on intellectual, material and 

promotional investments derived from infringement of the rights.” (CPI, Art. L. 331-1-

3). In this context, the same issues arise in relation to the prohibition on simple 
cumulation and the practical difficulties with the interplay between damages awarded 

for loss within the strict meaning of the term (lost profits/losses suffered) and those 
awarded for unfair benefits/advantages (sheet 15).  

  

In any case, the compensation must “be commensurate with the loss suffered” and 

“cannot be disproportionate” (Commercial Chamber, 13 June 2019, no. 18-10.688). 
Compliance with the principle of proportionality in relation to remedies for damage 

resulting from acts of unfair competition and free riding is all the more important when 

it applies to compensation for the consequences of infringements of intellectual 
property rights (Directive 2004/48/EC, Art. 3 and Art. 10 §3).  

  

Finally, with regard to the scope of compensation, where the French court has 

jurisdiction, it may rule on acts of unfair competition suffered abroad under foreign law 
and order compensation for the damage under local law.  

  

 

2 – Factors for assessing damage resulting from acts of free 
riding   
 

                                                           
  

Unfair competitive advantage may be "adjusted in proportion to the respective volumes 

of business of the parties affected by these acts” (Court of Cassation, Commercial 
Chamber, 12 Feb. 2020, no. 17-31.614).  

  

In practice, the approach consists of assessing the base to be used to determine the 

damage, after trying to estimate the amount of the unfair advantage obtained by the 
free rider over the period covered by the wrongful acts and applying it pro rata (in this 

case, for the injured party the cost of cutting represented 25%, whereas for Cristal this 
accounted for 10%):  

the unfair advantage thus obtained by Cristal was therefore established by calculating the 

difference between 25% and 10%, i.e. approximately 15%, which is equivalent to 750,000 

euros, bearing in mind that Cristal's turnover was approximately five million euros and the 

injured party’s turnover was approximately two million euros, i.e. two fifths of 750,000 

euros, which results in approximately 300,000 euros of damage suffered (calculation by 

the Court of Appeal).  
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Thus, the claimant obtains damages that are not necessarily based on 

compensation for its own damage, but on partial restitution (based on the 
claimant's turnover) of the advantage gained by the free rider, with the aim 

of rebalancing the efforts made by the parties in the market and offsetting 
the undue competitive advantage gained by the free rider.  

  

The application of this adjustment may be assessed in the light of:  
  

o “(...) the respective size of the two companies and their presence in the 
particular market (Toulouse Court of Appeal, chamber 2, 4 March 2020, No. 
17/01448);  

o “(…) the mass offer for sale of (free riding) products” (CA Paris, division 5, 

chamber 1, 1 Feb. 2022, no. 20/03318);  

o "(...) the quantity of (free riding products) placed on the market by (the free 
rider), at the sales price of (free rider) and of (claimant’s price) marketed by 

(the claimant affected by the free rider)" (CA Paris, division 5, chamber 2, 4 
Feb. 2022, No. RG 20/07747).  

 

The assessment of the compensation awarded to the claimant is left to the discretion 

of the trial judges:   
 

“The investments made by company X both for the design and marketing of Y 

packaging justify it being awarded the sum of 50,000 euros as damages for the 
acts of free riding committed against it (...) (Douai Court of Appeal, chamber 2, 

section 1, 16 Dec. 2021, No. 19/05826);  

  

“It follows that in light of these investments, which were appropriated by 
company E without it paying for them and without it providing the corresponding 

intellectual work, it is appropriate to vary the judgment under appeal to award 
the company the sum of 10,000 euros by way of damages” (Paris Court of 

Appeal, division 5, chamber 11, 16 Apr. 2021, No. 18/24048).  
 

Judges may also have to differentiate between compensation awarded on the grounds 

of unfair competition and on the grounds of free riding:  

  

“It was on just grounds, adopted by the court, that the tribunal, after rectifying 
the judgment, awarded to FERRERO FRANCE COMMERCIALE 5,000 euros 

as compensation for the loss resulting from unfair competition and 5,000 euros 
as compensation for the loss resulting from parasitic competition" (Paris Court 

of Appeal, division 5, chamber 1, 15 Feb 2022, no. 19/21858). 

 

 

 

 

 
3 – Probative documents in support of the claim for 
compensation 
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In practice, claimants should not simply limit themselves to seeking compensation for 

damages, but are encouraged to consolidate their cases, in particular by setting out 
the facts and providing evidence in support of their claim for compensation.  

  

This list, which is similar to that given in sheet 12A, is intended as a guide and is not 

exhaustive. Based on the types of damage alleged and the claimant's financial and 
human resources, the following documents may be used to assess the amount of 

compensation due in respect of the damage.  

  

• Accounting and financial documents:  

o Invoices for costs incurred in the design, promotion and marketing of 
items taken over by the free rider;   

o Statements from accountants or auditors on the value of items taken over 

by the free rider;   

o Comparison of actual turnover with projected turnover, which may be 

supported by an analysis of turnover trends over recent years (the idea 
is to establish whether there has been a loss of margin as a result of the 

events giving rise to the claim);   

o Purchase invoices showing the price charged by the free rider;   
o Certificate from the financial director attesting to the company's 

advertising expenditure;  

o Expenses and additional costs incurred to mitigate free riding 
(recruitment, marketing campaigns, team reinforcement, etc.);  

o Market analysis and market share analysis between the claimant and its 

competitors. 

 

• Commercial, marketing and publicity documents:  

o Opinion polls of the claimant's customers, to demonstrate awareness of 
the components taken over by the free rider;   

o Expenditure on communication;  

o Market research, awareness, longevity, similarity studies or opinion 

surveys;   
o Report on promotion to the French public;  

o Screenshots and information on the free rider’s website traffic;  

o Photographs, videos, editorials by the free rider;  

o Press articles.  

  

• Expert evidence:  

o Technical expert evidence;  

o Non-judicial expert evidence by firms specialising in damage assessment 
(sheet 22); 

o Judicial, economic, accounting or financial expert evidence (sheet 23).  
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