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SHEET 12 a  
  

 

 

How should damage resulting from unfair competition be 

compensated? 

 

Unfair competition has a legal basis in the general principle of civil liability set out in 
Articles 1240 and 1241 of the French Civil Code and 10 bis of the Paris Convention1.  

  

It requires proof of fault, damage and causation.  

  

It is assessed by the ordinary courts, unless the examination of the claim involves 

specific rules set out in the French Intellectual Property Code (code de la propriété 
intellectuelle, CPI), in which case only the courts specified in the regulations will have 
jurisdiction (CPI, Art. L. 331-1; Court of Cassation, Commercial Chamber, 16 Feb. 2016, 

no. 14-25.340; Court of Cassation, Commercial Chamber, 18 Dec. 2019, no. 18-
17.364).  

  

Unfair competition, as a restriction on freedom of trade and industry, must be assessed 
in light of the latter (Paris Court of Appeal, division 5 - Ch. 1, 12 Sept. 2017, no. 

16/04469). It “consists of conduct that deviates from the general rules of fairness and 
professional integrity applicable to economic activities and governing the business 
world” (Paris Tribunal de Grand Instance, 7 Sept. 2018, no. 16/12074; Paris Court of 

Justice, 15 Apr. 2022, no. 19/12628).  
  

Article 10 bis (2) of the Paris Convention provides a general definition of unfair 
competition:   

“Any act of competition contrary to honest practices in industrial or commercial matters 
constitutes an act of unfair competition.” 

  

Section (3) of the same Article specifies the acts that may be apprehended on this basis:  

“The following in particular shall be prohibited: 

(i). all acts of such a nature as to create confusion by any means whatever with the 
establishment, the goods, or the industrial or commercial activities, of a competitor; 

(ii). false allegations in the course of trade of such a nature as to discredit the 

establishment, the goods, or the industrial or commercial activities, of a competitor;   

(iii). indications or allegations the use of which in the course of trade is liable to mislead 

the public as to the nature, the manufacturing process, the characteristics, the suitability 
for their purpose, or the quantity, of the goods.” 

  

In practice, unfair competition disputes cover a wide range of legal situations, including:  

  

• Creation of a risk of confusion with products or services offered by another 
operator (Court of Cassation, Commercial Chamber, 10 Feb. 2015, no.13-

24.979) ;  
  

 
1 Paris Convention for the Protection of  Industrial Property (as amended on September 28, 1979) 
(Of f icial translation): https://www.wipo.int/wipolex/en/text/288514#P213_35515 
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• Disparagement: consisting of “the disclosure by one party of information likely to 
discredit a product marketed by the other party, unless the information in 

question relates to a matter of general interest and has a sufficient factual basis, 
and provided that it is expressed with a certain degree of restraint” (Court of 

Cassation, Commercial Chamber, 9 Jan. 2019, no. 17-18.350);  

  

• Breach of a regulation: this may have the effect of disrupting the market by 
placing a company in an abnormally favourable position compared to its 
competitors who comply with the regulation (Court of Cassation, Commercial 
Chamber, 17 March 2021, no. 19-10.414);  
  

• Disruption to a business, which may involve poaching an employee (Court of 
Cassation, Commercial Chamber, 3 March 2021, no. 18-24.437) or 

misappropriation of strategic files (Court of Cassation, Commercial Chamber, 13 
September 2017, no. 15-24.705).  

  

Free riding (or parasitic competition) is a distinct practice that involves “an economic 
operator riding on the coat-tails of another in order to benefit unfairly from the latter's 

efforts and expertise, its reputation or investments made” (Court of Cassation, 
Commercial Chamber, 5 Jan. 2022, no. 19-23.701) (sheet 12B).  

  

The purpose of unfair competition proceedings is usually twofold: firstly, to put a stop to 
the harm and secondly, to obtain compensation for the damage suffered, whatever its 
nature.  

  

The Court of Cassation has established a presumption by virtue of which the existence 
of damage, albeit only moral, may be automatically inferred from an act of unfair 

competition (1st Civ., 21 March 2018, no. 17-14.582; Court of Cassation, Commercial 
Chamber, 15 Jan. 2020, no. 1727.778; Court of Cassation, Commercial Chamber, 12 

Feb. 2020, no. 17-31.614). The Court of Cassation considers that this presumption of 
the existence of damage “responds to the need to allow judges to impose less 
stringent evidentiary requirements when the damage is particularly difficult to prove”, 

while specifying that this does not exempt the compensation claimant from proving the 
extent of the damage (Court of Cassation, Commercial Chamber, 12 Feb. 2020, no. 17-
31.614).  

  

A competing relationship between the perpetrator of the fault and the party injured by 

the competitive loss is not always required (Court of Cassation, Commercial Chamber, 
9 Jan. 2019, no. 17-18.350).  

  

It is not necessary for the fault to be committed intentionally (Court of Cassation, 
Commercial Chamber, 7 Sept. 2022, no. 21-12.602).  

  

With regard to the statute of limitations, case law states that "an action in tort for unfair 
competition is subject to the statute of limitations set out in Article 2224 of the Civil Code 

(...) regardless of whether or not the unfair conduct occurs over a long period of time", 
(Court of Cassation, Commercial Chamber, 26 Feb. 2020, appeal no. 18-19.153).  
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1 – How should damage resulting from acts of unfair 
competition be assessed?   
 

                                                          
The assessment of damage caused by an act of unfair competition is traditionally 

carried out in accordance with the classic principles of civil liability, and it is not possible 
to adopt the methodology specifically provided for in the case of infringement ( 1st Civ., 
3 May 2018, no.16-26.531) and trade secrets (sheets 9A, 9B and 15).  

  

However, the Court of Cassation has overturned the case law on certain categories of 

acts of unfair competition where it is difficult to assess the loss in the conventional way, 
a reversal that was clearly confirmed in a 2020 ruling (Court of Cassation, Commercial 

Chamber, 12 Feb. 2020, no. 17-31.614). Accordingly, with regard to “practices 
consisting of (…)sidestepping a regulation, where compliance invariably comes at a 

price”, the Commercial Chamber emphasised that these practices “create an unfair 
competitive advantage, the effects of which, in terms of economic harm, are difficult to 

quantify with the available evidence, without incurring expenses disproportionate to the 
interests at stake”. “When this is the case, it should be accepted that compensation for 

damage may be assessed by considering the unfair advantage gained by the 
perpetrator of the acts of unfair competition, to the detriment of its competitors, adjusted 

according to the respective business volumes of the parties affected by these acts .”   

  

This reasoning is similar to the methodology applicable in cases of infringement of 
intellectual property rights, for which the following are taken into consideration, “profits 

made by the infringer of the rights, including savings on intellectual, material and 
promotional investments derived from infringement of the rights.” (CPI, Art. L. 331-1-3). 
In this context, the same issues arise in relation to the prohibition on simple cumulation 

and the practical difficulties with the interplay between  damages awarded for loss within 
the strict meaning of the term (lost profits/losses suffered) and those awarded for unfair 
benefits/advantages (sheet 15).  

  

In any case, the compensation must “be commensurate with the loss suffered” and 

“cannot be disproportionate” (Court of Cassation, Commercial Chamber, 13 June 2019, 
no. 18-10.688). Compliance with the principle of proportionality in relation to remedies 
for damage resulting from acts of unfair competition and free riding is all the more 

important when it applies to compensation for the consequences of infringements of 
intellectual property rights (Directive 2004/48/EC, Art. 3 and Art. 10 §3).  

  

Finally, with regard to the scope of compensation, where the French court has 
jurisdiction, it may rule on acts of unfair competition suffered abroad under foreign law 

and order compensation for the damage under local law.  
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2 – What are the principal items of compensation for the 
damage that can be claimed? 

                                                           
 
According to the usual doctrine on determining damage, the consideration must be 

based on two well-known factors: the actual loss suffered (damnum emergens) and the 
lost profit (lucrum cessans).  

  

In disputes involving non-competitors, in accordance with the above-mentioned case 
law (v. supra Civ. 1st, 21 March 2018, no. 17-14.582), sanctioning moral damage alone 

could gain considerable ground.  
  

However, in addition to these aspects and how the fault is classified, it is important to 

obtain an overall economic analysis of the injured party’s situation and that of the 
perpetrator of the unfair acts. It is important to examine the specific features of the 
sector, the injured party’s position, its innovation strategy, the nature of its business, 

the type of products affected by the act of unfair competition and the level of investment.  

  

In order for the injured party to be returned to the position they should have been in, a 
“counterfactual scenario” will have to be developed. 

  

In addition to financial compensation, the courts may also order the publication of the 
judgment in periodicals at the expense of the unsuccessful party, if so requested by the 

claimant.  
  

Despite the similarities shown between unfair competition and free riding (sheets 12a 
and 12B), judges may have to separate the compensation awarded:  

“It was on just grounds, adopted by the court, that the tribunal, after rectifying the 
judgment, awarded 5,000 euros as compensation for the loss resulting from unfair 

competition and 5,000 euros as compensation for the loss resulting from parasitic 
competition to FERRERO FRANCE COMMERCIALE" (Paris Court of Appeal, division 

5, Ch. 1, 15 Feb 2022, no. 19/21858).  
  

The following factors provide analytical benchmarks, which should be combined, yet 
not duplicated, using either the counterfactual scenario method or the competitive 
advantage method:  

  

a) Lost profits (lucrum cessans) and loss of chance  

  

• Poaching of customers;  

• Reduction or lack of increase in activity: drop in sales, reduction in orders, 
cancellation letters;  

• Decline or lack of growth in turnover, loss of contribution margin;  

• Development hampered by lack of access to credit or limited credit;  
• Changes in the operating account and customer accounts over several years, 

before and after the acts of unfair competition;  
• No access or limited access to markets (market research);  

• Loss of sales margin: price adjustments;  

• Failure to sell several products;  

• Loss of market share or total exclusion from the market, loss of contracts: 
comparison of turnover before and after the acts of unfair competition;  
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• Loss of profits from a contract as a result of its unjustified termination or the 
loss of the chance to enter into it;  

• Loss of commission resulting from the use of a customer file;  

• Loss of chance related to future developments.  
  

b) Losses incurred (damnum emergens)  
  

• Loss of a tangible or intangible asset affecting the substance of the claimant's 
assets, depreciation of an intangible element that attracts customers, 
devaluation of a brand through:  

• Damage to the company's image as a result of the product becoming more 
widely available,  

• Damage to business reputation: disparaging advertising, act of 
disparagement (such as disclosing to a company's customers an 

infringement action brought against it that has not yet resulted in a court 
decision - Court of Cassation, Commercial Chamber, 9 Jan. 2019, no.17-
18.350 and Civ. 1st, 12 Dec. 2018, no. 17-31.758), loss of image;   

• Additional costs or expenses incurred to repair the damaging effects of the 
harmful events;  

• Loss of value of the injured company (in the event of separate damage for 

the shareholder) or in the event of an impact on fundraising (loss of chance).  
  

c) Losses incurred due to lasting disruption to the business 

  

• Costs of hiring new staff to compensate for the effects of a poaching policy 
pursued at its expense, and costs of training these new staff members;  

• Unlawful use or disclosure of know-how;  

• Appropriation of a customer file (repetition of the same arguments about lost 
profits due to poaching of the claimant's customers).  

  

d) Reduction or loss of competitive advantage  

  

• Loss or weakening of a competitive advantage: making a product 

commonplace and widely available in the absence of any exclusive rights 
(loss of an acquired asset or loss of future margin, depending on the 
situation);  

• Usurping an economic value that renders the investments made worthless: 

damage to investments;  

• Disruption to commercial initiatives and loss of an opportunity for economic 
development;  

• Loss of competitive advantage due to the competitor's early arrival on the 
market;  

• Research, creation or acquisition costs for a product, packaging or service;  

• Marketing research.  
  

e) Moral damage (sheet 5)  
  

  

 

S
h

e
e

t 1
2

a
 –

 H
o

w
 c

a
n

 d
a

m
a

g
e

 re
s
u

ltin
g

 fro
m

 u
n

fa
ir c

o
m

p
e

titio
n

 b
e

 

c
o

m
p

e
n

s
a

te
d

?
 

- 5 - 

S
H

E
E

T
 1

2
 a

 –
 H

o
w

 s
h

o
u

ld
 d

a
m

a
g

e
 re

s
u

ltin
g

 fro
m

 u
n

fa
ir 

c
o

m
p

e
titio

n
 b

e
 c

o
m

p
e

n
s

a
te

d
?

 

 

https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000038069860?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000037850801?isSuggest=true


- 6 -    

3 – What documents should be provided to the judge in 
support of the claim for compensation?   
 

                                                            
  

This list is intended as a guide and is not exhaustive. Based on the types of damage 
alleged and the claimant's financial and human resources, the documents listed may 
be used to assess the amount of compensation due in respect of the damage.  

  

In practice, claimants should not simply limit themselves to seeking compensation for 
damage, but are encouraged to consolidate their cases, in particular by setting out the 

facts and providing evidence in support of their claim for compensation.  

  

a) Accounting and financial documents 

• Comparison of actual turnover with projected turnover, which may be 
supported by an analysis of turnover trends over recent years (the idea is to 

establish whether there has been a loss of margin as a result of the events 
giving rise to the claim);  

• Certificates from chartered accountants or statutory auditors;  
• Purchase invoices indicating the price charged by the perpetrator of the acts 

of unfair competition;  
• Statutory auditors' reports and reports on agreed procedures for extracting 

analytical accounting data;  
• Staff recruitment costs;  

• Certified promotional and publicity budgets, marketing and promotion costs;  

• Management forecasts and reports: investment file including costs and 
expected returns;  

• Analytical management data relating to the contribution margin;  

• Certified sales statistics by product, with trend graphs;  
• Expenses and additional costs incurred to mitigate unfair competition 

(recruitment, marketing campaigns, team reinforcement, etc.);  
• Product launch costs, with marketing and advertising expenses certified by 

the auditor.  
  

b) Commercial, marketing and publicity documents 

  

• Dated press cuttings to establish the reputation of the product or service and 
proof of investments made;  

• Advertising materials, publication of catalogues, press campaigns, trade 
fairs;  

• Opinion polls (as the courts are often reluctant to take them into account, it is 
advisable to highlight the ethical standards followed and their authority), 

market research, brand awareness and similarity studies;  
• Market and market share analyses between the injured party and its 

competitors.  

  

c) Expert evidence 

  

• Non-judicial expert evidence by firms specialising in damage assessment 
(sheet 22);  

• Judicial, economic, accounting or financial expert evidence (sheet 23). 
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