SHEET 11

What compensation is associated with non-compete
obligations?

Under a non-compete obligation, the party owing the commitment agrees not to engage
in any activity that could compete with the party owed the commitment, both during the
contractual relationship and after its expiry (referred to as a post-contractual obligation).

In some contracts, the existence of a legal non-compete obligation has either been
recognised by case law, for instance, based on the legal warranty against exclusion
(Court of Cassation, Commercial Chamber, 24 May 2005, no. 02-19.704, in sale of
businesses), or on the principle of fairness (in the context of employment contracts or
corporate agreements, Court of Cassation, Commercial Chamber, 15 Nov. 2011, no. 10-
15.049, concerning a manager), or enshrined in legislation (see, for example, Article L.
134-3 of the French Commercial Code concerning business agency agreements).

Furthermore, the parties to a contract are at liberty to expressly agree to a non-compete
commitment during the period of the contract or following its expiry. Depending on the
circumstances, the non-compete clause might simply delineate the boundaries of the
legal obligation or effectively create an obligation beyond the statutory provisions.

There are also variations on the non-compete agreement, such as the non-affiliation
clause, which does not ban all activities in a certain field but merely prohibits a party from
joining a competing network to carry out such activities, or the non-solicitation clause,
where a company's clients are barred from offering jobs to its employees.

Sometimes, the law may preclude or restrict the possibility of entering a non-compete
agreement. The Court of Cassation has held, in relation to Article L. 341-2 of the French
Commercial Code, derived from Article 31 of the Law No. 2015-990 of 6 August 2015,
that “without retrospective effect expressly stipulated by the legislation”, this provision
‘cannot undermine the validity of a contractual clause that is governed by the laws
applicable at the time the contract was entered into.” (Court of Cassation, Commercial
Chamber, 16 February 2022 no. 20-20.429)

In some cases, legal provisions stipulate specific requirements (as per Art. L. 134-14
French Commercial Code concerning business agents).

Aside from these legislative provisions, the general conditions of validity applicable to
any non-compete clause have been established by case law, in light of general principles
of contract law and competition law when applicable. This means in concrete terms that
the clause should be restricted in terms of geographical area, duration, and scope, and
it must be proportionate to the legitimate interests at stake. Additionally, specific
conditions tailored to certain types of contracts may apply. For example, in employment
contracts, the non-compete clause must allow the employee to continue working in their
field and include financial consideration.

Regarding compensation, it is important to differentiate between two scenarios: one
involving damage resulting from a breach of a non-compete clause (1), and the other
concerning a non-compete clause that is deemed invalid (2).

n
L
m
m
_|
=
|
>
Q
—+
o
©)
3
o
@D
>
n
2
5.
>
a.
jab)
n
2]
o
O,
Q
—
®
o
=
;.
>
>
©)
>
%)
©)
3
=)
1)
—
@D
©)
S
5.
Q
=
©)
>
n
N



https://www.legifrance.gouv.fr/juri/id/JURITEXT000007050819?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000024818727?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000024818727?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000045197166?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000045197166?isSuggest=true

1 —Damage caused by abreach of a non-competeclause

In cases where a non-compete clause is breached, the party which imposed the
agreement has access to a range of sanctions as set out in Article 1217 of the French
Civil Code, as for any breach of contract. This provision of general contract law states
that “where a commitment has not been honoured or has been implemented imperfectly,
the party owed the commitment may: refuse to perform or suspend performance of its
own obligation, enforce specific performance of the obligation, request a reduction in
price, terminate the contract, claim compensation for the consequences of non-
performance.” The same provision further states in its final paragraph that “sanctions
which are not incompatible can be combined; damages may always be added to each
other.” If all sanctions for non-compliance with contractual obligations are applicable,
provided the required conditions are met, the party owed the commitment often seeks
damages.

To achieve this, they must take action against the other party to the non-compete
obligation based on contractual liability, demonstrating the breach of the obligation. In
such cases, case law has acknowledged that for an obligation to refrain from an action,
“contravention in itself entails an obligation to pay damages” (Civ. 1st 10 May 2005, no.
02-15910; Civ. 1st 31 May 2007 no. 05-19978).

If a third party is implicated in violating a non-compete clause, they can also be held
liable based on an action for unfair competition, which falls under the general law of
tortious liability (Articles 1240 and 1241 of the French Civil Code). It is typically the
responsibility of the claimant to prove that the third party was aware of the non-compete
obligation. Nevertheless, there are instances where case law assumes such a clause is
standard in the industry in question, and thus, the third party may be criticised for failing
to conduct proper checks (Court of Cassation, Commercial Chamber, 7 February 1995,
no. 93-14569).

The Court of Cassation has emphasised that “an order made against the primary
perpetrator (of a breach of a non-compete agreement) does not exempt the accomplice
from providing compensation for the resultant damage, potentially on a joint and several
liability basis” (Court of Cassation, Commercial Chamber, 17 January 2018, no. 16-
20421).

In accordance with the general principles of French law, the victim of a breach of a non-
compete agreement may claim compensation for their actual losses, lost profits and,
where relevant, moral damage, as long as this type of damage fulfils the criteria for
compensation and result from the breach of the non-compete agreement (sheet 2).

2 —Damage caused by adhering to an invalid non-compete
clause

Originally, the employment chamber of the Court of Cassation held that “the stipulation
of an invalid non-compete clause in an employment contract invariably causes damage
to the employee” (Court of Cassation, Social Chamber, 30 March 2011, no. 09-70.306;
Cass. soc. 28 January 2015 no. 13-24.000).
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However, it later reversed its case law: in a ruling on 25 May 2016 (Court of Cassation,
Social Chamber, 25 May 2016, no. 14-20.578), the court declared that “determining the
existence and assessment of damage falls within the discretionary power of the lower
courts” (Court of Cassation, Social Chamber, 13 April 2016, no. 14-28.293). This was
followed by the dismissal of an appeal against a ruling that had denied an employee's
claim for damages, having concluded that the employee did not suffer any damage due
to the unlawful nature of the non-compete clause.

While the injured party cannot claim damages merely on the basis that the non-compete
clause is void, they still have the opportunity to secure such damages by proving they
have indeed suffered compensable damage originating from the unlawful contractual
clause they adhered to.

Version of 1 January 2024
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