SHEET 10 e

What are the specific features of claims for
compensation for damage caused by anticompetitive
practices commenced concurrently with or following a
competition authority’s decision?

In instances where a compensation claim is filed independently of any prior decision by
a competition authority (“stand-alone” action) or after such a decision (“follow-on” action),
the evidence available to the injured party differs. In “follow-on” cases, the claim can be
supported by the pre-existing decision.

Additionally, these proceedings can be carried out simultaneously; the start of
proceedings by the Commission does not automatically relinquish the national court’s
jurisdiction, nor does it require it to suspend proceedings related to actions for damages
(CJEU 12 January 2023, case C-57/21, Regiojet).

Specific rules also govern access to evidence in the files of a competition authority.

1 — Availability of access to a competition authority’s case
documents

Documents in the Competition Authority’s case files

For proceedings commenced after 26 November 2014, the rules outlined below apply.
These are in addition to the general provisions found in Articles L. 483-1 et seq. of the
French Commercial Code, as well as the general law of evidence.

Article L. 483-4 of the French Commercial Code establishes the conditional nature of
a request for document production from a competition authority: “when one of the
parties or a third party is reasonably able to provide such a document”.

Certain documents are subject to special protection regimes:

e The disclosure and production of statements by a leniency applicant or a
business that has entered into a settlement with a competition authority are
conclusively prohibited (Art. L. 483-5 French Commercial Code);

e The disclosure and production are temporarily prohibited “until the relevant
proceedings are concluded” in relation to information prepared for an
investigation or enquiry by a competition authority, documents created by a
competition authority and shared with the business implicated or any other
relevant individual or legal entity during the proceedings, and settlement
proposals withdrawn from unilaterally by a business (Art. L. 483-8 French
Commercial Code.). The suspension of proceedings by a national competition
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https://curia.europa.eu/juris/document/document.jsf?docid=269144&doclang=EN

authority because the European Commission has initiated its own proceedings
does not amount to a conclusion as per Article 6, section 5 (CJEU 12 January
2023, case C-57/21, Regiojet).

e Documents accessed exclusively via the competition authority's file are only
usable by the individual who gained access or their beneficiary (Art. L. 483-10
French Commercial Code).

Article L. 463-6 of the French Commercial Code, pertaining to the confidentiality of the
investigation before the competition authority, which imposes criminal penalties for
disclosing information about another party or third party, known only due to
communications or consultations during the investigation, is not applicable if the
disclosure is made in accordance with new provisions.

The national court retains the power to order the production of evidence, despite
the suspension of proceedings in relation to an action for damages due to the
commencement of proceedings by the Commission. However, it must carefully avoid
undue interference with the ongoing investigation by restricting the production of
evidence to what is strictly relevant, proportionate, and necessary (CJEU 12 January
2023, case C-57/21, Reqiojet).

Documents in the European Commission’s case files

Regulation (EC) No 1049/2001 of 30 May 2001 regarding public access to documents of
the European Parliament, the Council, and the Commission (known as the
“transparency” regulation) establishes a right to direct access to all documents held by
an institution, across all fields of activity, including the Commission's case files (Reg.
(EC) No 1049/2001, Art. 2). a right not altered by Directive 2014/104 (as indicated in Art.
6, section 2 Dir.).

However, this right is subject to certain exceptions: access is particularly denied if
disclosure would undermine commercial interests, legal proceedings and legal opinions,
or the objectives of inspection, investigation, and audit activities, unless a higher public
interest justifies the release of the specific document (Reg. (EC) No 1049/2001, Art. 4,
section 2).

Faced with a request for access to documents from a competition case file, the
Commission may decline based on the presumption that revealing these documents
would harm the business interests of the companies involved and the goals of the
investigative activities (CJEU, 27 February 2014, case C-365/12 P, Commission v EnBw
Energie Baden-Wirttemberg). This presumption is also valid for access requests
concerning a single document (regarding a table of contents, EU Court, 5 Feb. 2018,
case T-611/15, Edeka-Handelsgesellschaft). There is no distinction to be made in this
matter whether the proceedings before the Commission are ongoing or concluded (EU
Court, 7 Oct. 2014, case T-534/11, Schenker).

It remains possible for the applicant to prove that a particular document, whose
disclosure is sought, is not subject to this presumption, or that a higher public interest
warrants the disclosure of such a document. Merely presenting general arguments,
based for instance on the role of an action for damages in sustaining effective
competition in the European Union, is not adequate for this purpose. It is essential to
demonstrate in concrete terms why the claimant seeking compensation needs access to
a certain document in the Commission's file, enabling the Commission to weigh, on a
case-by-case basis, the interests justifying disclosure of the documents against the need
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for their protection, while considering all pertinent aspects of the case (CJEU, 27
February 2014, case C-365/12; EU Court, 5 February 2018, case T-611/15, Edeka-
Handelsgesellschaft Hessenring).

An alternative approach involves requesting access to the file via the legal route:
Article 15, section 1 of Regulation (EC) No 1/2003 permits courts of Member States to
“request the Commission to transmit information in its possession”.

However, in making such transmission, the Commission is obliged to avoid revealing
information protected by professional secrecy, including confidential data or trade
secrets (EC Commission, Communication No 2004/C 101/04 on the cooperation
between the Commission and the courts of the EU Member States in the application of
Articles 81 and 82 of the EC Treaty, OJEU 27 April 2004, No C 101, paragraph 23).

Additionally, “the Commission can refuse to share information with national courts for
reasons mainly connected to protecting the Community's interests or to prevent any
disruptions to its functioning and independence, especially those that might impede the
fulfilment of its mission. Therefore, the Commission will not pass on to national courts
information voluntarily supplied by an applicant for leniency without their agreement” (pt
26).

2 — What evidence is contained in a decision from a
competition authority

a) Proving an event giving rise to liability

Decisions of the European Commission

National courts are not permitted to issue rulings that are contrary to the decisions made
by the European Commission (Art. 16 Reg. 1/2003).

Conseguently, the Commission's findings of violations of the law on anti-competitive
practices “must be adhered to by national courts”, and violations of Articles 101 and/or
102 TFEU “are considered civil torts under French law” (Paris Court of Appeal, 26 June
2013, No. 12/04441).

The European Commission's decision to acceptcommitmentsbased on Article 9, section
1 of Regulation 1/2003 does not prevent national courts from assessing whether the
conduct or contractat issue complies with the law on anti-competitive practices and from
applying civil penalties (annulment, civil liability) against it. Such a decision “cannot
legalise the market behaviour of the undertaking concerned”. On such occasions, courts
“are required to take into account the preliminary assessment carried out by the
Commission and regard it as an indication, if not prima facie evidence”, of its anti-
competitive character (CJEU, 23 Nov. 2017, case C-547/16, Gasorba et al.).

Decisions of National Competition Authorities

Under the law resulting from the transposition of the directive, the existence of an
anti-competitive practice is indisputably established by a decision of the competition
authority or the appellate court which found it to exist (in standard proceedings and
proceedings relating to leniency, settlement or non-contestation of grievances) and
cannot be subject to a further ordinary appeal as regards the part concerning the finding
of infringement (Article L. 481-2 of the French Commercial Code).
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Such a decision is merely “a form of evidence” when issued by a competition authority
of another EU Member State.

Regarding the substantive rule, this new provision is applicable if the decision of the
national competition authority became definitive after 26 December 2016, (CJEU, 20
April 2023, C-25/21, Repsol Comercial de Productos Petroliferos SA, points 39 et seq.;
for its first application, Paris, Division 5 Chamber 4, 28 June 2023, No. 21/13172).

Prior to the implementation of the new rule, decisions issued by a competition
authority could be used, without any binding effect, to establish a breach of the law on
anti-competitive practices (for instance, Paris Division 5 Chamber 4, 17 June 2020, No.
RG 17/23041, states that “the factual findings made by (the decision of the authority) are
significant in assessing civil liability, though they do not constitute a presumption™).

When European Union law applies, the Court of Justice has ruled that when a national
competition authority's final decision makes a finding that there has been a violation
of the laws on anti-competitive practices, this establishes the existence of the fault in
relation to competition “until proven otherwise”, provided that “its nature and its scope —
material, personal, temporal, and territorial — match those of the infringement identified
in that decision” (CJEU, 20 April 2023, C-25/21, Repsol Comercial de Productos
Petroliferos SA, pt 62).

When “the author, nature, legal classification, duration and territorial scope of the
infringement found in that type of decision and of the infringement that is the subject
matter of the action in question coincide only partially, the findings in such a decision are
not necessarily irrelevant, but constitute an indication of the existence of the facts to
which those findings relate” (pt 64).

Regarding decisions relating to undertakings (French Commercial Code, Art. L. 464-
2, 1), the implementation of new rules from the directive's transposition does not alter the
probative position of the injured party. The adoption of such a decision “does not confirm
that the practices concerned comply with competition law, nor does it confirm that they
infringe such law” (Paris Court of Appeal, 12 September 2018, No. 18/04914; also
referenced in this case, Commercial Division, 14 October 2020, No. 18-24.221,
dismissal). The claimant seeking compensation is required to establish the tort resulting
from an anti-competitive practice, potentially using the previous decision of the
competition authority as support (as seen in, for example, Paris Court of Appeal, 12
September 2018, No. 18/04914).

b) Proving damage eligible for compensation

The assessment of damage suffered by various victims of an anti-competitive practice
(sheet 10B) is distinct from the analysis conducted by a competition authority in
determining the disruption caused by the practice to the normal operation of markets.
(Cour_de Cassation, Commercial Chamber, 29 January 2020, No. 17-15156;
Commercial Chamber, 7 June 2023, No. 22-10545).

Nevertheless, a decision issued by the European Commission, or a national authority
may contain information that can be used in pursuing an action for damages. The
findings made by the specialised authority can therefore constitute “a set of indicators
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that help establish a direct relationship” between the practice and the damage suffered
(Paris Court of Appeal, 5 January 2022, No. 19/22293; also see Paris Court of Appeal,
23 February 2022, No. 19/19239; Paris Court of Appeal, 14 April 2021, No. 19/19448).

Version of 1 January 2024
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