SHEET 10d

How are damages assessed and apportioned in cases
of anti-competitive practices?

1 — How is damage caused by anti-competitive practices
assessed?

The assessment of each item of damage must be carried out in accordance with the
principle of full compensation, comparing the real situation, where the anti-competitive
practice occurred, with the “counterfactual” scenario that would have existed without the
anti-competitive activity. This means placing the market, and subsequently the
compensation claimant, in a hypothetical, unobservable situation, which may necessitate
the application of economic methods (see sheet 3C).

In carrying out this assessment, the passage of time must be considered (see sheet 7).

Judicial power to estimate the amount of damage

According to the directive, the court should be able to “estimate the amount of damage”,
whether in general cases or in specific instances of passing-on, when it is practically
impossible or excessively difficult to quantify it accurately using the available evidence.
The Court of Justice regards this as a procedural matter (CJEU, 22 June 2022, case C-
267/20, Volvo and DAF Trucks).

If the transposing texts do not mention it, the general law of civil liability allows for the
use of estimation. Furthermore, the circular of 23 March 2017 specifies that the court
“‘must estimate the damage as accurately as possible, but without awarding lump sum
damages” (Circular of 23 March 2017 on the presentation of the provisions of Ordinance
No. 2017-303 of 9 March 2017 relating to actions for damages due to anti-competitive
practices and its implementing Decree No. 2017-305 of 9 March 2017, BOMJ No. 2017-
03, 31 March 2017).

The Court of Justice, however, provided clarification regarding this judicial power to
estimate the amount of damage (CJEU 16 February 2023, case C-312/21, Traficos
Manuel Ferrer): it should be employed only after the existence of damage has been
proven.

Additionally, Article 17, section 1 limits its application to situations where quantifying the
damage is practically impossible or excessively difficult. The mere existence of
uncertainties arising from conflicting arguments and divergent expert testimonies does
not justify the recourse to judicial estimation. Its application may be considered in cases
of “particularly significant difficulties in interpreting the documents disclosed as regards
the proportion of the passing-on of the additional costs resulting from the cartel on prices
of products acquired by the claimant from one of the perpetrators of the cartel’
(paragraph 53).
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Moreover, the national court should not take the place of the claimant, nor remedy its
shortcomings. This means ensuring that the inability to assess the damage does not
stem from the claimant’s lack of action. Therefore, it is essential that the claimant has
effectively utilised the available tools, especially the mechanism for producing evidence
(paragraph 57).

However, the following factors do not influence the option of using judicial estimation:

e The asymmetry of information among the parties, or alternatively, a situation
where both parties have equal accessto information (paragraph 54).

e The defendant's voluntary disclosure of data for the benefit of the injured party
(paragraphs 58 and 59).

e The injured party's choice to take legal action only against one cartel member
who marketed only a portion of the products they purchased (paragraphs 60
to 62).

Methodological guidelines

Article R. 481-1 of the French Commercial Code stipulates that the court “may, after
collecting the parties' observations, seek advice from the Competition Authority on
assessing the damage for which compensation is sought”.

Methodological elements

In practice, while there is a broad range of assessment methods extensively described
in the practical guide issued by the European Commission (EU Commission, Practical
Guide on guantifying harm in actions for damages based on breaches of Article 101 or
102 of the Treaty on the Functioning of the European Union, 2013), insights can be
gleaned from case law. Generally, various approaches are observed depending on the
type of anti-competitive practice, particularly between those in which the main effectis
the reduction of the injured party's profit margin and those leading primarily to the
exclusion (or reduced expansion) of a competitor's business.

On one hand, “exploitative” practices like horizontal agreements, cartels, or
excessive pricing chiefly result in higher prices charged to customers (or lower prices
paid to suppliers) by the perpetrators of anti-competitive practices. This leads to a
“surcharge”, causing injured parties to bear a higher cost, also known as “additional
costs”. This translates into damage equivalent to a loss of margin suffered by the injured
party, who ends up selling their products at a lower margin than they would have
achieved in the absence of such practices.

Evaluating additional costs often involves a comparative approach (over time, against
another market, or using both methods, referred to as the “difference-indifferences’
method), employing increasingly sophisticated tools as the number of exogenous factors
to be separated from the effects of the anti-competitive practice increases: a
straightforward comparison of average prices during and after the anti-competitive
practice may suffice if no other exogenous factor has altered, an adjusted comparison of
average gross margins may be appropriate if the primary varying exogenous factoris the



cost of an input, and an econometric comparison becomes necessary when numerous
exogenous factors have changed during the anti-competitive practice period and the
chosen comparison period (for more details, see sheet 3C). There is a growing trend
towards reliance on assessments based on econometric models (see, forexample, Paris
Court of Appeal, 23 June 2021, No. RG 17/04101, Paris Court of Appeal, 24 November
2021, No. RG 20/04265).

Conversely, exclusionary practices such as an abuse of a dominant market position
or a cartel to exclude a new entrant mainly result in damage to the competitors of the
businesses that carried out the anti-competitive practices. The damage experienced by
the excluded or marginalised injured party may include a loss of profits from the injured
party’s lost sales, or a loss of chance to develop a new business venture. It can also
arise from a loss the injured party incurred, corresponding to additional costs they have
allocated in an attempt to counter the effects of the anti-competitive practice. Assessing
this damage often involves reconstructing the injured party's “counterfactual” business
plan. Although theoretical modelling based on realistic assumptions can provide valuable
insights for evaluating the damage, it is preferable for this to be supported or
corroborated by the injured party's internal documents, such as their own projected
business plans made before encountering the practices (see in particular Paris Court of
Appeal, 23 February 2022, No. RG 19/19239, Paris Commercial Court, 1 February 2016,
No. RG 2013033034).

Nevertheless, it is important to recognise that there is no standardised and universal
method; each situation has its own specific features that must be considered in the
assessment. Likewise, the types of damage that can be caused by an anti-competitive
practice are not confined to the most commonly described cases above.

2 —Who bears the damagesamong jointly liable parties?

The special framework established by Directive 2014/104 states that:

Regarding liability for the debt, “when several individuals or legal entities have
contributed to an anti-competitive practice as mentioned in Article L. 481-1, they are
jointly and severally liable for providing compensation for the resulting damage” (art. L.
481-9 French Commercial Code).

Regarding contribution to the debt, “they shall each contribute to the compensation
debt according to the severity of their individual faults and their causal role in causing
the damage” (art. L. 481-9 French Commercial Code).

The Court of Justice has held that the rules relating to the joint and several liability of co-
perpetrators “must necessarily apply with immediate effect to all actions for damages
falling within the scope of that directive” (CJEU 16 February 2023, case C-312/21,
Tréficos Manuel Ferrer).

Specific provisions are also made for the benefit of SMEs (Art. L. 481-10 French
Commercial Code) and for recipients of total immunity under leniency programmes (art.
L. 481-11 and L. 481-12 French Commercial Code).

Additionally, further details are provided concerning the liability for the debt regarding an
injured party who has entered a settlement and the contribution to the debt of a liable
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party who has reached a settlement (Art. L. 481-13 and L. 481-14 French Commercial
Code).

Under general law principles, the principle is that co-perpetrators of the same damage
are jointly and severally liable.

Each party is held responsible for the entirety of the compensation debt vis-a-vis the
injured party, regardless of the severity of their involvement in the anti-competitive
practices.

The contribution to the compensation debt is proportional to the severity of each party's
fault. Penalties imposed by the Competition Authority do not serve as a relevant
benchmark as they are not based solely on the gravity of the behaviour (Court of
Cassation, Commercial Chamber, 7 June 2023, no. 22-10545).
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