SHEET 10 c

What types of damage due to anti-competitive practices
are eligible for compensation?

1 —Types of damage eligiblefor compensation

Regardless of the specific conduct involved (cartel, abuse of a dominant market
position, abuse of economic dependence, etc.), whether it pertains to a horizontal
restriction (among competitors) or a vertical restriction (such as between a
supplier and a distributor), and whether it involves exploitative or exclusionary
practices, the process of identifying the damage caused by an anti-competitive practice
is always the same. For damage to be eligible for compensation, it must fulfil the
customary criteria, namely, it must be certain and must be a direct consequence of the
anti-competitive practice.

Just like any event giving rise to liability and resulting in economic damage, an anti-
competitive practice can cause not only pecuniary damage, whether it be lost profits,
losses incurred or loss of chance (see sheet 4), but also non-pecuniary damage (see
sheet 5).

These broad categories are reiterated and illustrated by Article L. 481-3 of the French
Commercial Code. However, the details provided by this text are not exhaustive. Given
the diversity of damage that can be caused by an anti-competitive practice, it is not
possible to compile a comprehensive list.

Onthe other hand, itis possible to identify different types of effects, noting that some are
more or less frequent depending on the specific type of practice involved.

An anti-competitive practice can produce effects on the following:

e Price: This may be a price increase that the injured party or parties must pay to
the infringer (known as an “overcharge” or “surcharge”), or a reduction in the price
that an infringer pays to the injured party. The injured party could be either an end
consumer or a company in a vertical relationship with the perpetrator of the
practice. In such instances, the victim may have passed on some or all of this
“surcharge” to purchasers downstream (a process known as “passing-on”);

e Volume: These are cases where the injured party has suffered a loss of clients
due to the anti-competitive practice. This loss of earnings can be both
retrospective and prospective, originating from either exclusion strategies
(predatory pricing, loyalty rebates, etc.) or exploitative tactics. Therefore, a
decrease in sales volume might occur because the injured party, facing inflated
prices, has passed on part or all the price hike to their own contractual partners or
clients.

e Innovation: Injured parties of anti-competitive practices may forgo investment in
new, more efficient technology if the profit margin they require to fund such an
investment is diminished by the surcharges paid to the perpetrator of the practice.
Additionally, the instigators of anti-competitive practices themselves might lessen
their usual competitive drive (for instance, through collusion), thereby weakening
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their own incentives and forgoing certain innovations they might have otherwise
pursued. This results in buyers being adversely affected.

Moreover, depending on the circumstances, there may be a decrease in the value of the
business, expenses incurred specifically to remain competitive in the market, costs
associated with lay offs if they result from the practice, or reputational damage.

Moreover, itis crucialto consider the extent of the damage over time, as it may have had
an immediate impact, had a delayed effect, or continued even after the cessation of the
anti-competitive behaviour.

It is equally important to consider a type of damage, often referred to as financial loss or
loss of cash flow, incurred due to the unavailability of capital allocated to cover the main
compensable damage from the time the damage occurred until the date of the
compensation ruling (see sheet 7).

2 — Proving damage eligible for compensation

Although typically the burden of proof for damage eligible for compensation lies with the
injured party, this differsin cases involving cartels among competitors:

e The newly implemented Article L. 481-7 stipulates that “it shall be presumed, in
the absence of evidence to the contrary, that cartels between competitors cause
damage.” As per the preliminary ruling of 22 June 2022, the rule establishing this
presumption is considered substantive and applies ratione temporis in instances
of anti-competitive practices that were ongoing as at 27 December 2016. This date
marksthe deadline for transposition in the various Member States, or for practices
that occurred after this date (CJEU, 22 June 2022, Case C- 267/20, Volvo DAF
Trucks; also see Paris Court of Appeal, 5th Chamber, Section 4, 24 November
2021, No. 20/04265; 5 January 2022, No. 19/22293; 28 June 2023, No. 21/13172).

e Under the law prior to the transposition of the directive, case-law, based on
general law, stipulated that the claimant seeking compensation must demonstrate
that the alleged damage “indeed stems from participation in the cartel” (Paris Court
of Appeal, 14 April 2021, No. 19/19448; Paris Court of Appeal, 23 February 2022,
N0.19/19239; Court of Cassation, Commercial Chamber, 13 Sept. 2017, Nos. 15-
22.837 and 15-23.070).

e Moreover, in the case of other anti-competitive practices, the most recent caselaw
indicates that there is no presumption of damage for a vertical agreement between
a supplier and its distributor (Court of Cassation, Commercial Chamber, 28
September 2022, No0.21-20731), and also that a party seeking compensation
cannot “rely on a presumption of damage, especially resulting from an abuse of a
dominant market position” (Paris Court of Appeal, 23 February 2022,
N0.19/19239).

3 — The special case of passing on additional costs or price
reduction



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62020CJ0267
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62020CJ0267
https://www.legifrance.gouv.fr/juri/id/JURITEXT000035573319?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000035573319?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046357075?init=true&page=1&query=21-20731&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046357075?init=true&page=1&query=21-20731&searchField=ALL&tab_selection=all

The passing-on of all or part of the increase (or reduction) in the price of goods or
services by the injured party (whether a direct buyer or supplier) of such practices, to
their own contracting partners (indirect buyers or suppliers) along the economic chain,
gives rise to two distinct issues, depending on whether it involves:

a) Situation of the direct injured party

The defendant to the claim may argue as grounds for defence that the claimant seeking
compensation has passed on the additional costs or price reduction to their own
contracting partners (Commercial Chamber, 15 June 2010, No. 09-15.818).

However, the rule for assigning the burden of proof differs depending on whether the
anti-competitive practice was committed after or before the implementation of the new
rule from the Damages Directive:

e For practices after 26 December 2016: the passing-on is presumed not to have
occurred unless the perpetrator of the anti-competitive practice proves
otherwise (art. L. 481-4 of the French Commercial Code).

e For practices prior to this date and subject to the old law: the Court of
Cassation has ruled that the burden of proving the absence of passing-on rests
with the claimant seeking compensation (Court of Cassation, Commercial
Chamber, 15 May 2012, No. 11-18495 and most recently, Court of Cassation,
Commercial Chamber, 19 October 2022, No. 21-19197).

When the direct buyer has transferred all or part of the additional costs to their own
contracting partners, in assessing its damage, it is necessary to consider not only the
amount effectively passed on, but also the decrease in sales resulting from the price
increase. Therefore, the damage eligible for compensation corresponds to the additional
costs minus the amount passed on, plus the lost profit due to any sales that may have
been lost.

b) Situation of the injured party affected by passing-on

According to the new Article L. 481-5 of the French Commercial Code, “the indirect buyer
is presumed to have proven the passing-on if it can establish the following:

1. The defendant has carried out an anti-competitive practice (...);

2. This practice has led in an additional cost for the defendant's direct contracting
partner;

3. It has purchased goods or used services involved in the anti-competitive
practice or purchased goods or used services derived from or including those
affected.”

The defendant may demonstrate that the passing-on either did not happen or occurred
only partially.

The same rules are “applied to direct or indirect suppliers of the perpetrator of the anti-
competitive practice who claim a loss due to a decreasein the prices of goods or services
impacted by this practice” (Art. L. 481-6 of the French Commercial Code).

It should be noted that, in certain cases, an indirect buyer may have incurred an
additional cost if it continued to make purchases despite the price increase. If these
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https://www.legifrance.gouv.fr/juri/id/JURITEXT000025899026?init=true&page=1&query=11-18495+&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000025899026?init=true&page=1&query=11-18495+&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046480726?init=true&page=1&query=21-19197&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046480726?init=true&page=1&query=21-19197&searchField=ALL&tab_selection=all

purchases were made for resale or for use in its own production, it may in turn have
passed on some or all of the additional cost to its own buyers.

Alternatively, in other situations, a buyer, particularly when the purchase is made for its

personal use (either as a consumer or a company for its internal requirements), may
have opted simply to forgo the purchase.
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