
SHEET 10 b  
 
 
 

How is compensation claimed for damage caused by 

anti-competitive practices? 

 

1 – Who is eligible to claim compensation? 
  

 
An action for damages can be pursued, in line with the conditions for invoking civil 
liability, by anyone with a vested interest. Accordingly, the following actions have been 
recognized: 

● By a rival of the perpetrator or one of the perpetrators of the anti-competitive 
practice (see Paris Court of Appeal, Chamber 5-4, 9 February 2022, No. 
20/06702);  

● By a contracting partner of the perpetrator or one of the perpetrators of the 
anti-competitive practice (for instance, see Paris Court of Appeal, Chamber 5-
4, 5 January 2022, No. 19/22293), including where this contracting party has 
themselves been involved in the anti-competitive practice (ECJ, 20 September 
2001, Case C-453/99). However, their entitlement to compensation may be 
reduced in such cases. This specific circumstance can influence the 
determination of the start of the limitation period (refer to point 3.); 

● By a third party (described as an “indirect” contracting partner) who has 
entered into an agreement with a “direct” contracting partner and has passed 
on to them some or all of the damage caused by the anti-competitive practice; 

● By a third party who, despite entering into a contract with a competitor not 
involved in the anti-competitive practice, nevertheless suffered “umbrella 
damage” when their contracting partner adapted to the market situation, such 
as by raising prices (CJEU, 5 June 2014, Case C 557/12; Paris Court of 
Appeal, Division 5, Chamber 4, 24 November 2021, No. 20/04265);  

● By an individual not involved in the market impacted by the anti-competitive 
practice either as a supplier or buyer (CJEU, 12 December 2019, Case C 
435/18; refer to the specific instance of CNAM, Paris Court of Appeal, 
Chamber 5-4, 9 February 2022, No. 19/19969); 

● By a consumer advocacy association represented at national level and 
accredited to seek compensation for individual damages incurred by 
consumers due to anti-competitive practices (Article L. 623-1 et seq. of the 
French Consumer Code) or by a trade union (Article L. 490-10 of the French 
Commercial Code; Rennes Tribunal de Grande Instance, 7 October 2019, No. 
13/00136). 

 
 
 

2 – Who can be the subject of a compensation claim? 
  

 
Article L. 481-1 of the French Commercial Code stipulates that “any individual or legal 
entity constituting a business, or an organisation referred to in Article L. 464-2 is liable 
for the damage caused by the perpetration of anti-competitive practices.” This provision 
applies equally to compensation actions brought following a decision of a Competition 
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61999CJ0453
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61999CJ0453
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61999CJ0453
https://curia.europa.eu/juris/document/document.jsf?mode=DOC&pageIndex=0&docid=221518&part=1&doclang=EN&text=&dir=&occ=first&cid=5666398
https://curia.europa.eu/juris/document/document.jsf?mode=DOC&pageIndex=0&docid=221518&part=1&doclang=EN&text=&dir=&occ=first&cid=5666398


Authority (follow-on action), or in cases where there is no prior decision of a Competition 
Authority (stand-alone action). 
 
Under the law preceding transposition of the Directive, the Court of Justice ruled 
that “entities which are required to compensate for the damage caused by a cartel or 
practice prohibited by Article 101 TFEU are the undertakings, within the meaning of that 
provision, which have participated in that cartel or that practice.” (CJEU, 14 March 2019, 
Case C- 724/17, Skanska, paragraph 32). 

 
Moreover, when all the shares of companies involved in a prohibited agreement are 
acquired by other companies, which dissolved the former companies and carried on their 
commercial activities, the acquiring companies may be held liable for the damage caused 
by that cartel (CJEU, 14 March 2019, Case C- 724/17). 
 
Consequently, a victim of anti-competitive practices can claim damages from a parent 
company on the basis of the conduct of its subsidiary (upstream liability), especially when 
they collectively form a single enterprise. This situation typically arises if the parent 
company owns all or most of the subsidiary's shares, unless the parent company can 
counter the presumption of having a decisive influence on the subsidiary by showing that 
the subsidiary operated independently in the market (Court of Cassation, Commercial 
Chamber, 7 June 2023, No. 22-10545). 
  
The victim also has the option of bringing an action against a subsidiary if the 
infringement was committed by the parent company (downstream liability). In this case, 
it must be proven that the subsidiary “constituted an economic unit with its parent 
company.” This assumes that “having regard, firstly, to the economic, organisational and 
legal links (…), and, secondly, to the existence of a tangible link between the economic 
activity of that subsidiary and the subject matter of the infringement for which the parent 
company was held to be responsible.” This evidence can be invoked “whether by relying 
on a decision adopted earlier by the Commission under Article 101 TFEU or by any other 
means, in particular where the Commission has remained silent on the point in that 
decision or has not yet been called upon to adopt a decision.” 

 
However, the subsidiary can “show that it does not belong to that undertaking and, where 
no decision has been adopted by the Commission under Article 101 TFEU, it is also 
entitled to dispute the very existence of the conduct alleged to amount to an infringement” 
(CJEU, 6 October 2021, Case C-882/19, Sumal). 
 
Conversely, in the case of a follow-on action, an individual not mentioned in the decision 
made by the Competition Authority can still face a claim for damages, provided that the 
necessary conditions for establishing their civil liability are met (Paris Court of Appeal, 
26 June 2013, No. 12/04441; Court of Cassation, Commercial Chamber, 6 October 2015, 
No. 13-24.854). 
 
 

3 – When is the deadline for initiating legal action? 
  

 
The implementation of the Damages Directive has led to specific provisions regarding 
limitation periods being introduced into the French Commercial Code. In terms of their 
application over time, these rules of limitation are considered substantive provisions 
according to Article 22 § 1 of the Directive (CJEU, 22 June 2022, Case C-267/20, Volvo 
and DAF Trucks). 
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=211706&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1331538
https://curia.europa.eu/juris/document/document.jsf?text=&docid=211706&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1331538
https://curia.europa.eu/juris/document/document.jsf?text=&docid=211706&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1331538
https://www.legifrance.gouv.fr/juri/id/JURITEXT000047737680?init=true&page=1&query=22-10545&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000047737680?init=true&page=1&query=22-10545&searchField=ALL&tab_selection=all
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62019CJ0882
https://www.legifrance.gouv.fr/juri/id/JURITEXT000031295388?isSuggest=true
https://www.legifrance.gouv.fr/juri/id/JURITEXT000031295388?isSuggest=true
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287


Under the previous legal framework, i.e. when applying the general law of limitation 
periods, it is essential to consider the principle of effectiveness. From this perspective, 
there needs to be a limitation regime adapted to the specific features  of competition 
cases, applicable to both independent litigation and follow-on actions (CJEU, 28 March 
2019, Case C-637/17, paragraph 46; CJEU, 22 June 2022, aforementioned decision, 
paragraphs 50 et seq.). 
 
“Short limitation periods that start to run before the person injured by the infringement of 
EU competition law is able to ascertain the identity of the infringer may render the 
exercise of the right to claim compensation practically impossible or excessively difficult” 
(CJEU, 28 March 2019, aforementioned decision, paragraph 49). 
 
In the case of a follow-on action, when there is no option to suspend or interrupt the 
limitation period during the proceedings before the Competition Authority, and the 
limitation period is “too short in relation to the duration of these proceedings”, there is a 
risk that the “period may expire even before those proceedings are completed” 
(Paragraphs 51 and 52). 
 
To sum up, in accordance with the principle of effectiveness, the limitation period should 
not begin to run until after the anti-competitive practice has ceased. Furthermore, it 
should only start from the point where the injured party is aware, or can reasonably be 
deemed to have been aware, cumulatively, of the existence of the infringement, the 
damage, causality, as well as the identity of the perpetrator of the practice.  
 
On the basis of Article 2224 of the French Civil Code, the Paris Court of Appeal has ruled 
in several decisions that “in liability actions, (...), the limitation period only starts to run 
either from when the damage occurred or when it became known to the injured party, 
provided that the injured party can prove that they were previously unaware of it,” 
specifically from the point at which the injured party was or should have been aware that 
they had suffered an infringement and knew of its extent, imputability and duration (see, 
for instance, Paris Court of Appeal, Chamber 5-4, 6 March 2019, File No. 17/21261; also 
Paris Court of Appeal, Chamber 5-4, 28 February 2018, File No. 15/11824; 6 February 
2019, File No. 17/04101). This line of reasoning has been supported by the Court of 
Cassation (Court of Cassation, Commercial Chamber, 27 January 2021, No. 18-16279 
and 31 March 2021, No. 19-14877). 
 
In most rulings, it has been held that only the decision on the merits of the Competition 
Authority or the European Commission can enable victims to exercise their right to claim 
compensation. However, as initially pointed out by the Court of Justice (CJEU, 22 June 
2022,  Case C-267/20, Volvo Daf Trucks), and subsequently by the Paris Court of 
Appeal, the  starting point is determined in the particular circumstances, as it involves 
identifying the “day on which the holder became aware in concrete terms of the facts that 
gave rise to their interest in bringing a claim” (Paris Court of Appeal, 14 September 2022, 
No. 20/17560). 
Thus, when “the facts known to the injured party (...) need to be combined with other 
material elements from the investigation conducted by the Competition Authority, which 
the injured party could not access until the decision of the latter, to determine if, when 
viewed as a whole and in the context of a competition analysis, they demonstrate the 
existence of culpable conduct,” the lower court “correctly decided that only the Authority's 
decision informed the victim of the facts and their implications, enabling them to claim 
compensation for their damage” (Court of Cassation, Commercial Chamber, 30 August 
2023, No. 22-14094). 
 
However, when the claimant seeking compensation was initially a participant in the 
cartel, they may be deemed to have possessed, upon leaving the cartel, “knowledge of 
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0637
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0637
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0637
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62017CJ0637
https://eur-lex.europa.eu/legal-content/FR/TXT/?uri=CELEX:62017CJ0637
https://www.legifrance.gouv.fr/juri/id/JURITEXT000043352313?init=true&page=1&query=19-14877&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000043352313?init=true&page=1&query=19-14877&searchField=ALL&tab_selection=all
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287
https://www.legifrance.gouv.fr/juri/id/JURITEXT000048042753?init=true&page=1&query=22-14094&searchField=ALL&tab_selection=all
https://www.legifrance.gouv.fr/juri/id/JURITEXT000048042753?init=true&page=1&query=22-14094&searchField=ALL&tab_selection=all


all the necessary facts, namely the identities of all involved parties and a thorough 
understanding of the cartel's operational arrangements and the resulting damage, to 
exercise a right to compensation and effectively bring a claim before the commercial 
court.” Consequently, the limitation period started to run from this date, irrespective of 
the fact that the decision by the Competition Authority was made subsequently (Paris 
Court of Appeal, 14 September 2022, no. 20/17560). 

 
The decisions of the European Commission, which often face long delays in full (in 
extenso) publication, are preliminarily communicated through a press release and then 
summarised in the Official Journal of the European Union. The Court of Justice, 
addressing the issue of which of these two publications causes  the limitation period to 
start to run, highlighted their differences and the need for a case-by-case evaluation: in 
contrast to the summaries, press releases are not consistently published in all the official 
languages of the Union and provide less comprehensive information about the nature of 
the conduct, notably the identities of the perpetrators of the anti-competitive practice, its 
duration, and the affected products (CJEU, 22 June 2022, case C-267/20, Volvo Daf 
Trucks). 
 
 

4 – How is access to evidence granted? 
  

 
For proceedings commenced from 26 November 2014 onwards, requests for disclosure 
or production of documents or categories of documents filed with a view to, or in relation 
to, a damages action brought in relation to an anti-competitive practice are primarily 
governed by Articles L. 483-1 et seq. of the French Commercial Code, resulting from the 
transposition of Directive 2014/104. Some of these Articles pertain to access to the files 
of competition authorities, while others apply more broadly to any request for disclosure 
or production of documents. 
 
As a result, such a request can in particular be made for a category of documents 
“identified as precisely and narrowly as possible, by reference to common and relevant 
characteristics of its constituent elements, such as the nature, purpose, time of creation 
or content of the documents for which disclosure or production is sought” (Art. L. 483-1 
and R 483-1 French Commercial Code).  
 

The Court of Justice has specified that the injured party may request the production of 
evidence created ex novo from pre-existing evidence in the control of the defendant or a 
third party  (CJEU, 10 November 2022, C 163/21, PACCAR). 

 

In any event, the request for production or disclosure is subject to a proportionality 
assessment by the judge, considering the legitimate interests of the parties and third 
parties, along with various essential factors to be balanced (Art. L. 483-1 paragraph 2 
French Commercial Code.). It is granted in compliance with the protection of trade 
secrets (Art. L. 153-1 French Commercial Code Sheets 9A and 9B). A specific system 
of sanctions has also been established (Art. R 483-1 French Commercial Code). The 
general law of evidence applies in all other respects. 

 
 

Version of 1 January 2024  
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287
https://curia.europa.eu/juris/document/document.jsf?text=&docid=261461&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1332287
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62021CJ0163

