SHEET 10 a

What are the legal principles applicable to
compensation for damage caused by anticompetitive
practices?

Since the transposition of Directive 2014/104/EU of 26 November 2014 by Ordinance
No. 2017-303 of 9 March2017 and Decree No. 2017-305 of 9 March 2017, two different
legal frameworks are applicable to the compensation for damage caused by
anticompetitive practices, depending on whether the dispute falls under:

e Theold law, largely made up of general law on non-contractual liability for fault
and the ordinary rules of evidence.

e The new law, the provisions of which are primarily codified in Articles L. 481-1
and R. 481-1 of the French Commercial Code, along with the rules of general law
for matters not covered by specific provisions.

In any event, the principles derived from European Union law must be adhered to when
the anticompetitive practice, affectingtrade between Member States, falls under both
European Union law and French domestic law.

Firstly, some issues are directly governed by European Union law, necessitating a
direct interpretation of Articles 101 or 102 TFEU (Treaty on the Functioning of the
European Union).

Secondly, according to the principle of effectiveness, national rules and procedures
should not excessively complicate or render practically impossible the exercise of the
right to full compensation for damage caused by an anticompetitive practice. Directive
2014/104/EU, in particular, has emphasised that “the burden and level of proof and the
establishment of facts required to quantify the damage” must not contravene the
requirement for effectiveness.

The implementation over time of the new rules following the transposition of
Directive 2014/104

It was established at the time of transposition into French law that, besides the special
regime set aside for limitation periods and the procedural provisions declared applicable
to cases commenced from 26 December 2014 onwards, the new provisions stemming
from Ordinance No. 2017-303 of 9 March 2017 apply to events giving rise to liability that
occurred from 11 March 2017 onwards. Claims for damages that originated before this
date, however, continue to be governed by the previous law, which is primarily based on
general law.
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In a judgment dated 22 June 2022, the Court of Justice declared that:

e Firstly, the temporal application of a specific provision depends on classifying the
rule as either substantive or procedural. This classification is done autonomously,
based on the provisions of the Directive rather than the national transposition
rules (CJEU, 22 June 2022, case C-267/20, Volvo Daf Trucks).

e Next, it is necessary to assess whether the situation in question arose before
expiry of the deadline for transposing the Directive, in which case it is covered
by the previous law or whether it continued to be effective after the expiry of that
period.

e Ininstances of delayed transposition of the Directive, the critical date is not when
the national laws came into effect but rather 27 December 2016, the date by
which transposition should have been completed in the various Member States.

Through a series of preliminary rulings, the approach, to determine the temporal
application of different provisions stemming from Directive 2014/104/EU, on the basis of
this methodology, has been refined.

The rules regarding the limitation period, the presumption of damage in cartel cases
(CJEU, 22 June 2022, case C-267/20, Volvo and DAF Trucks), and the binding nature
of decisions made by national competition authorities (CJEU, 20 April 2023, case C-
25/21, Repsol Comercialde Productos Petroliferos SA) are considered substantive rules.

Rules on access to evidence, be it under the general framework (CJEU, 11 November
2022, case C-163/21, Paccar) or concerning the evidence in the files of national
competition authorities (CJEU, 12 January 2023, case C-57/21, Regiojet), constitute
procedural provisions. As a result, they apply to legal proceedings initiated after 26
December 2014.

The same applies to the provisions of Directive 2014/104/EU regarding the ability to
estimate the damage (CJEU, 22 June 2022, case C-267/20, Volvo and DAF Trucks),
with the caveat that general civil liability law had already permitted estimates.

Where national transposition measures concern provisions that, while not introducing
new elements, codified pre-existing case law of the Court of Justice, ‘those provisions
must necessarily apply with immediate effect to all actions for damages falling within the
scope of that directive” (CJEU, 16 February 2023, case C-312/21, Traficos Manuel
Ferrer). This applies to the right to full compensation for damage suffered and the joint
and several liability of the co-infringers.

In summary, the new French provisions resulting from the transposition of
Directive 2014/104/EU are applicable as follows:

e With immediate effectin cases of provisions that simply enshrine the existing case
law of the Court of Justice without introducing new elements.

e To legal actions initiated after 26 December 2014 in the case of procedural rules.

e To situations that are ongoing or have arisen after the transposition deadline for the
Directive (27 December 2016) for substantive rules.
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(Regarding application of these principles, referto Paris Division 5, Chamber 4, 28 June
2023, case no. 21/13172).
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