SHEET 1

How can economic damage be compensated?

Economic damage refersto any damage suffered as part of any production, distribution
or service activity.

In theory, according to the general law of civil liability, compensation requires the victim
to demonstrate fault, direct and certain damage as well as a causal link between the
two (sheet 2). However, certain legal or case law presumptions make the victim's task
easier. Therefore, as the case law currently stands, a principle of damage results
inevitably from acts of unfair competition (sheet 12A). In addition, Article L. 481-7 of
the French Commercial Code (created by decree 2017-303 of 9 March 2017) establishes
a simple presumption, in the absence of proof to the contrary, that an agreement
between competing parties causes damage.

Where it is clear from the evidence submitted to the court that the claimant for
compensation has suffered damage, the claim for compensation cannot be rejected on
the grounds that the claimant does not provide sufficient evidence or appropriate
methods to assess the damage. According to Article 4, the judge must assess the
damage that has been established to exist in principle and, if necessary, order "a
preliminary investigation before the law is applied” (2" Civ., 28 March 2013, appeal
no.12-14.655).

According to Article 1231-2 of the Civil Code, “damages due to the creditor are generally
for the loss that he has incurred or the gain of which he has been deprived (...)". The
costs incurred or losses suffered may, for example, consist of the loss of value of assets
or rights, or expenditure incurred purely as a loss. Lost profits are profits lost as a result
of the event giving rise to liability. These are measured based on the concept of margin
(sheet 6).

Compensable loss of chance consists of the current and certain disappearance of a
favourable outcome. This results in the reduction or absence of a profit or failure to avoid
a loss. The Court of Cassation (Cour de cassation) regularly reiterates the importance of
compensating this damage by stating that “any loss of chance is eligible for
compensation” (1% Civ., 12 October 2016, appeal no.15-23.230). As a result, “the certain
loss of chance, albeit a small one, can be compensated” (1% Civ., 16 January 2013,
appeal n0.12-14.439) (sheet 4).

In all cases, assessing the damage presupposes the drawing up of a “hypothetical” or
“counterfactual” scenario, using several economic, accounting, and financial
methods, as appropriate (sheets 3A, 3B and 3cC). The aim is to determine what the
situation would have been in the absence of the event giving rise to liability, in order to
compare it with the actual situation.

A legal entity may suffer moral damage, in terms of harm to its reputation and standing.
As such, companies producing luxury or brand-name products are compensated for
reputational damage (sheet 5).
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Full compensation for the damage must include compensation for negative effects
resulting from the passage of time since the occurrence of the damage caused by the
breach. These effects may be linked to currency depreciation and/or the unavailability of
capital (sheet 7).

The behaviour of victims of economic damage may, in certain cases, affect their right
to compensation (sheet 8).

In various respects, compensation for economic damage raises the question of how to
manage confidentiality and respect trade secrets in proceedings (sheet 9A).

The importance of the various forms of expert reports in the assessment of economic
damage requires clarification of the rules of ethics for court-appointed experts (sheet
21), as well as the various options offered by court-appointed experts in this area
(sheet 23), along with non-judicial expert evidence (sheet 22). The development of
alternative dispute resolution methods also raises the prospect of the role of expert
evidence in out-of-court procedures (sheet 20).

Over and above the general scheme of compensation for economic damage, several
areas deserve particular attention, due to their practical importance.

Some of them are the subject of a special civil liability regime. The same applies to the
rules governing compensation for damage caused by anticompetitive practice
(sheets 10A, 10B, 10C, 10D, 10E), the commercial agent regime (sheet 14) or even
the infringement of intellectual property rights (sheet 15).

In the area of competition law, compensation for non-competition obligations (sheet
11), unfair competition (sheet 12A) and free riding (sheet 12B) have been addressed,
along with the abrupt termination of established commercial relations (sheets 13A
and 13B).

Other specific economic losses relate either to the commercial lease, considering the
situation of the evicted commercial lessee, (sheet 19), or corporate law, whether in the
form of guarantees for the disposal of securities (sheet 16), directors’ civil liability
(sheet 17B), damage incurred by a director in the event of dismissal (sheet 17A) or
even financial damage to a shareholder (sheet 18A), including in the specific case of
shareholder oppression (sheet 18B).
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