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- STATEMENT OF FACTS AND PROCEEDINGS

1. DS Construction FZCO (hereinafter referred to"BS Construction”) is a company
registered in the United Arab Emirates which hagsted in Libya and which, following a
dispute with the State of Libya, sent it on 25 M2§16 a notification of dispute, in
accordance with the provisions of the AgreemenPrmmotion, Protection and Guarantee of
Investments among Member States of tBeganisation of the Islamic Conference
(hereinafter “the OIC Treaty”), signed on 5 JuneBll%nd entered into force on 23
September 1986, to which Libya is a party.

2. As the dispute could not find an amicable sohti®S Construction initiated on 19 October
2016 arbitration proceedings against the Stateilbyd, under the UNCITRAL Rules of
2010 and article 17 of the OIC Treaty, and appdinte. B as arbitrator.

3. Although having a period of sixty days to appantarbitrator in application of Article 17
(2) (b) of the OIC Treaty, the State of Libya, doesing that this article does not provide a
standing offer of arbitration to ground jurisdictiof an arbitral tribunalgdid not appoint an
arbitrator within this period.

4. On 2 January 2017, DS Construction, referringAtocle 17 (2) (b) of the OIC Treaty,
requested the OIC Secretary General to proceedtigtppointment of an arbitrator in lieu
of the State of Libya.

5. The OIC Secretary General did not respond tagp®intment request of DS Construction.

6. On 26 January 2017, t DS Construction informesl GHC Secretary General that, in the
absence of appointment of the second arbitratamréed February 2017, it “would have no
other choice” than to bring the matter before tker&tary General of the Permanent Court
of Arbitration (PCA) to appoint an arbitrator onhiadf of the State of Libya, in application
of Article 6 (4) of the UNCITRAL Arbitration Rulesf 2010 and also argued that the parties
had "agreed" on the application of these Rulekeadispute.

7. On 8 February 2017, DS Construction brought thé&en before the Secretary General of the



Permanent Court of Arbitration for the designatadran appointing authority to proceed to
the appointment of an arbitrator on behalf of th&teSof Libya, under the provisions of the
UNCITRAL Arbitration Rules of 2010.

8. On 17 February 2017, the State of Libya objedtedhe Request of DS Construction,
indicating to the PCA that it had neither the power the legitimacy to proceed with the
designation of an appointing authority or to actiry other capacity in these proceedings,
since the State of Libya had never consented tapipéication of the UNCITRAL Rules in
this case.

9. On 23 February 2017, DS Construction maintathatithe PCA was competent to designate
an appointing authority on the grounds in particafathe consent of the State of Libya to
the UNCITRAL arbitration could be "imported" fronrtizle 11 of the Bilateral Treaty
concluded between the State of Libya and Austmaleu the Article 8 of the OIC Treaty,
qgualified by DS Construction as a most-favoredematlause (hereinafter referred to as
“MFN clause”).

10. On 9 March 2017, the State of Libya challendedexistence of any consent to arbitration
and in particular to UNCITRAL arbitration in the ©ITreaty, and asked the PCA to
acknowledge that it had no power to intervendis iatter.

11.0On 20 March 2017, the Secretary-General of tlié P asserted that the request for
arbitration could be assessed pursuant to the URBLTArbitration Rules of 1976 and not
to the UNCITRAL Arbitration Rules of 2010, what [I®nstruction accepted.

12.0On 27 March 2017, the Secretary-General of tG#\ Rlesignated Professor L as the
appointing authority, pursuant to Article 7 (2)toé UNCITRAL Rules of 1976.

13.0n 29 March 2017 and 12 April 2017, the StatelLiblya informed the PCA that it
maintained its objections to the constitution @& fribunal and its absence of consent to this
appointment process.

14. Professor L appointed on 26 April 2017, Profe§s@s co-arbitrator for the State of Libya,
pursuant to article 7 (2) (b) of the UNCITRAL Rulefs1976.

15. On 23 May 2017, Messrs; B and C appointed Mas/Aresident of the Arbitral Tribunal.

16. On (), the Arbitral Tribunal sent to the Pastee draft procedural order No. 1 (Terms of
reference) and invited them to submit their commafiout it.

17. By letter of 20 June 2017, the State of Libyaineled the members of the Arbitral Tribunal
that the Tribunal was constituted despite its dipes and requested the Arbitral Tribunal to
rule, as a preliminary point, on the question @& ttmegularity of its constitutiomnder the
UNCITRAL Rules of 1976.

18.0n 13 July 2017, DS Construction accepted that question of regularity of the
constitution of the Arbitral Tribunal in applicatioof the UNCITRAL Rules of 1976 be
decided by it, as a preliminary point.

19. On 20 July 2017, the State of Libya submittedcamments on the draft procedural order



No. 1, and accepted the application of the UNCITRRUles to enable the arbitral tribunal
to judge this preliminary issue, without prejudimieits objection to the constitution of the
Tribunal and reiterated its absence of consertd@pplication of the UNCITRAL Rules.

20.0On (), the Arbitral Tribunal issued a procedwrder fixing in particular the seat of the
arbitration in The Hague (Netherlands) and appoegthe PCA as Clerk’s office.

21. This order was amended by the procedural orflér Joto set the seat of the arbitration in
Paris, in agreement with the parties.

22.0n (), the Arbitral Tribunal made a partialaad on the preliminary question relating to
the regularity of its constitution, under the terofswhich it rejected the objection of the
State of Libya concerning the irregularity of itsestitution.

23. 0On 15 March 2018, the State of Libya broughtetion seeking the setting aside of this
award.

24. 0On (), the State of Libya requested the Aabitrribunal to suspend the arbitral proceedings
pending the decision of the Court in these procegdiwhich was refused by the Arbitral
Tribunal on ().

25. The arbitration continues and hearings have psmed for the week of ()

26. The closure of the pre-trial phase has beerredden ( ).

[I-= CLAIMS OF THE PARTIES

27.According to its submissions sent electronicallpn 17 August 2020, the State of Libya
requests the Court in particular under Articles@,52 °, 4 ° and 5 ° of the Code of Civil
Procedure, to:

* REJECT the bar to the proceedings raised by DStrati®n as inadmissible andll-
founded,

* RULE that the Arbitral Tribunal was irregularly csiiuted:;
* RULE that the principle of contradiction has noebe&omplied with;

+ SET ASIDE the challenged arbitral award rendere@anis on by the Arbitral Tribunal
composed of Messrs. B, C and A (President) irctse;

+ DISMISS DS Construction FZCO of its claim that t8tate of Libyabe ordered to pay
50,000 euros in damages for abusive proceedings;

 DISMISS DS Construction FZCEf all of its claims and submissions;

* ORDER DS Construction FZCO to pay the State ofyaithe amount of 250,000 euros
under the provisions of Article 700 of the CodeCofil Procedure;



* ORDER DS Construction FZCO to pay all the castshe proceedings to be recovelmnd
Counsel (), pursuant to the provisions of Artig89 of the Code of Civil Procedure.

28.According to its submissions sent electronicallpn 2 December 2020, DS Construction
requests the Court in particular under articles, 8@, 1520, 2 °, 4 ° and 5 ° of the Code of

Civil Procedure and 1240 of the civil code, to:

* FIND inadmissible the applicant's first plea based @nitregularity in the constitution of
the Arbitral Tribunal, and in the alternative,

+ DISMISS the applicant's first plea based on tlmeegularity of the constitution of the
Arbitral Tribunal,

* DISMISS the applicant's second plessed on the violation of the adversarial pringiple
In the further alternative,

* Directly re-appoint the current members of the &ebiTribunal.
Therefore:

* DISMISS Libya from all of its demands and claims;

* UPHOLD the award undertaken

* ORDER Libya to pay the amount of 50,000 euros amaggesunder Articles 559 of the
Code of Civil Procedure and 1240 of the Civil Cdoleabusive proceedings;

* ORDER Libya to pay the amount of 150,000 eurosymansto the provisions of article 700
of the Code of Civil Procedure.

[lI- REASONS FOR THE DECISION

On the grounds for setting aside based on the irgrilarity of the constitution of the arbitral
tribunal (article 1520, 2 ° of the Code of Civil Pocedure.)

On the inadmissibility of the plea based on the iregularity of the constitution of the arbitral
tribunal,

On the inadmissibility of the bar to the proceedings;

29. DS Construction raises the inadmissibility of the plea based lom itregularity of the
constitution of the arbitral tribunal.

30. It claims that the State of Libya refused toreise its right to participate in the constitution
of an arbitral tribunal in application of Article71(2) of the OIC Treaty and its right to
choose the procedural rules applicable to therathiroceedings, for the only purpose of
avoiding its international obligation to submit titegation to arbitration.



31.

32.

33.

34.

35.

36.

37.

It maintains that the behavior of the State ibfya is characterized by bad faith and that it
constitutes an abuse of rights since it delibeyadblstructed the arbitral proceedings, and it
emphasizes that this behavior is recurrent in ttétrations in which it participatedt
explains that it is well known that the OIC Secrgt@eneral does not agree to appoint an
arbitrator instead of an OIC Member State and ithiatthus in full knowledge of the facts
that the State of Libya refused to appoint an eatmt, allowing it to block the constitution
of the arbitral tribunal. It judges that the objentof the State of Libya as regards the
existence of an offer of arbitration in the OIC dedoes not justify the refusal to appoint
an arbitrator since the constituted tribunal iemated to rule on this question, in application
of the principle of competence-competence.

It considers that the behavior of the Stateilbyd. is contrary to public international law and
to the maxim that no one can take advantage inflam its own wrong (nemo ex propria
turpitudine commodum capere potest), and that thte $f Libya cannot rely on a breach of
a condition emanating from it, knowing that in @mary international law, an objection
based on the breach coming from the subject apye#di it constitutes an abuse of rights
resulting in inadmissibility.

It adds that by refusing to participate in tbagtitution of the Arbitral Tribunal, the State of
Libya has failed in its obligation texecute the arbitration clause in good faith,red for
this reason as well, its plea for setting asidage inadmissible .

It emphasizes that the Court of Cassation haady created an inadmissibility of a plea
from an action seeking to set aside an awrd byiagn of the rule of estoppel, which
stems - like the theory of abuse of rights - frdva principle of good faith, so that a party is
inadmissible to maintain, before the annulment @dg ground incompatible with the
argument developed before the arbitral tribunahdp@bserved that in both cases, the rule of
law aims to prevent that a party can rely on its ewongdoing.

Finally, it states that in any event, the Stdteibya has no interest to initiate an action on
the ground thaits right not to appoint an arbitrator was no longwailable when DS
Construction asked the OIC Secretary-General t@iapan arbitrator in its place, so that
only the latter could if necessary have an intemresthallenging the appointment of the
arbitrator for Libya by the appointing authoritysitpated by the Secretary-General of the
PCA.

DS Construction judges, in response to the imsalbility opposed to the State of Libya
concerning its bar to the proceedings, that ita plieinadmissibility is based not only on the
behavior of the State of Libya before and durirgpheliminary arbitration stage, but also in
the present judicial proceedings, so that the gfaafninadmissibility raised by the State of
Libya, according to which it has refrained fromsriag this issue during the arbitral
proceedings, is not relevant and does not takeaiotount the renewal of the argument.

In response, the State of Libyamaintains that the bar to the proceedings raise®$
Construction is itself inadmissible on the grourhdat it had not been raised during the
arbitration procedure. It states that DS Constoncticcepted for the the State of Libya to
challenges the application of the UNCITRAL Rules 1876 to the constitution of the
arbitral tribunal and did not raise this bar to pmeceedings during the arbitral proceedings.



38. The State of Libya asserts that in any eveitast not committed any abuse of law and that
Article 17 (2) of the OIC Treaty does not provide/aanction in case of failure of a party in
appointing an arbitrator, providing in this cases thossibility of appointment of this
arbitrator by the OIC Secretary-General.

39. It emphasizes that the blockage in the congtriudf the Arbitral Tribunal results, not from
its act but from the lack of appointment by the CBE€cretary-General and that facing the
inaction of an institution, DS Constructi@mould have seized a judge (“juge d'appui”) to
overcome this blockage, rather than asking theesmgr General of the CPA.

40. It considers that it is admissible to challetige irregular conditionsin which the arbitral
tribunal was constituted, especially since thesalitimns contravene the will expressed by
the Member States of the OIC Treaty which have agreed to the application of the
UNCITRAL rules nor to seizing the Secretary-Genafathe PCA in the event of inaction
of the OIC Secretary-General.

41. For the sake of completeness, the State of Lamgphasizes that there is no unwritten rule
of international law allowing to conclude thatiiea is inadmissible due to an abuse of law.
It maintains that DS Construction confuses abusprotess and abuse of rights, abuse of
process can only result in damages and in the irsatllity of claims deemed abusive.

42. 1t finally adds that the reference to the ppheiof estoppel is inoperative in the present case
because it is irrelevant as the State of Libya newvatradicted itself and contested from the
beginning the regularity of the constitution of #mbitral tribunal.

Thereupon,

On the inadmissibility of the bar to the proceedings raised by DS Construction;

43. Under the terms of Article 1466 of the code wil rocedure, applicable in matters of
international arbitration and in the present casee the seat of the disputed arbitration was
fixed in Paris, “The party who knowingly and wittoa legitimate reason refrains from
invoking an irregularity in right time before thebdral tribunal is deemed to have waived
the right to invoke it”.

44. In the present case, it is well-established biydetter of 8 February 2017, DS Construction
requested the Secretary-General of the Permaneatt ©b Arbitration to designate, in
application of the UNCITRAL Arbitration Rules of 20, an appointing authority for the
purpose of constituting an arbitral tribunal in thepute between it and the State of Libya.

45. By letter of 17 February 2017, the State of hilmpjected to this request, arguing that it had
not consented to the application of the UNCITRALb#ation Rules in the letters
exchanged with DS Construction, its silence cowltlamount to consent, and that the OIC
Treaty does not contain any reference to the UN@ITRrbitration Rules such that the
Permanent Court of Arbitration did not have neittier power nor the legitimacy to proceed
with the designation of an appointing authority.

46. On 20 March 2017, the Secretary-General of grenBnent Court of Arbitration judged that
the request of DS Construction could be considered, under the 2010 UNCITRAL
Regulation but under the 1976 UNCITRAL Regulation.



47. By letter of 20 June 2017, the State of Libyaireled the members of the Arbitral Tribunal
that the Tribunal had been constituted despiteoliections and requested the Arbitral
Tribunal to rule, as a preliminary point, on theesfion of the irregularity of its constitution
under the UNCITRAL Rules of 1976.

48.0On 13 July 2017, DS Construction accepted that question of regularity of the
constitution of the Arbitral Tribunal in applicatioof the UNCITRAL Rules of 1976 be
decided by it, as a preliminary issue.

49. It should be noted that during the proceedingshes preliminary issue, DS Construction
did not, at any time, raise a plea of inadmisgibitiased on abuse of right from the State of
Libya or based on the lack of legal interest imfimg proceedings, having even adopted a
reverse procedural attitude by expressly acceptiag the arbitral tribunal rules on the
regularity of its constitution pursuant the Stattéibya’s request.

50. Thus, DS Construction is no longer admissiblentwke before the annulment judge an
abuse of right or a lack of legal interest in bnrggproceedings, as the facts alleged in its
support pre-existed these proceedings and thatst therefore its duty to raise this plea
from the beginning of the arbitral proceedings, chhi refrained from doing.

51. Consequently, it should be judged that the ®b&ine proceedings raised by DS construction,
even if it is likely to ground an inadmissibilityr ipublic international law, is no longer
admissible before the annulment judge.

On the substantive examination of the plea allegingregularity in the constitution of the
arbitral tribunal

52. The State of Libya states that the arbitralimdd could not, in order to apply Article 7 of the
UNCITRAL Arbitration Rules of 1976 as regards thenditions of its constitution, rely on
Articles 8 and 17 of the OIC Treaty, as in doing isalistorted the stipulations of the OIC
Treaty and the consent of the defending State bitration, and violated the general
principles of international arbitration.

53. It argues that Article 17 (2) (c) of the OIC aie does not contain any reference to the
UNCITRAL Arbitration Rules of 197650 that in the absence of agreement by the panties
its application, precondition to the constitutioh tbe arbitral tribunal, the UNCITRAL
Arbitration Rules could not be retroactively apglidt stresses that, in the absence of
agreement between the parties, the power to deterthe rules of the proceedings can only
belong to a tribunal vested with this power by plaeties and therefore regularly constituted.

54. It adds that Article 1 of the UNCITRAL Arbitrat Rules of 1976 makes the application of
the Rules conditional on the existence of a writigreement between the parties and that
such agreement does not exist in the present saskat the Arbitral tribunal wrongly relied
on these provisions to declare itself validly cangtd.

55. The State of Libya also argues that the UNCITR¥hitration Rules of 1976 could not be
applied by reference to the law of the seat ofattingtration, as did the arbitral tribunal under
Article 1509 of the Code of Civil Procedusnce at the time of the litigious appointment of



56.

S7.

58.

59.

60.

61.

the arbitrator on its behalf on 26 April 2017, rerties had not yet chosen the seat of the
arbitration, which has been set on 3 August 20tl@dddls that in any event, the law of the
seat does not allow an arbitral tribunal to repldeewill of the parties and to set itself the
rules relating to its own constitution.

It also challenges that Article 17 (2) of theCOTreaty is a “pathological” claus&s

maintained by DS Construction in support of thesetice of a risk of denial of justice,
emphasizing that the blockage in the arbitral tmdduconstitution was not resulting from its
personal actions but from the OIC Secretary-Gendradrgues that the arbitral tribunal
distorted the terms of Article 17 (2) (b) of theC@Treaty by adding the possibility to refer
to the Secretary-General of the PCA, as the clasisglear and does not provide this
possibility in the event that the OIC Secretarysdnet make the requested appointment.

It argues thatDS Construction has not demomstrtiat the circumstances of the present
case amount to a denial of arbitral justice, adidt not justify in particular that it was
impossible for it to refer the issue to the Libyadge (judge of the defending State in the
arbitration) or to the United Arab Emirates judged@e of the State of which the company
is a national) or even to the Saudi judge (judighe OIC General Secretariat) for them to
appoint an arbitrator on behalf of the State ofyhiblt judges that in any event, the
existence of a denial of justice should have lesl Anbitral Tribunal to find that it was
irregularly constituted and to send DS Constructiorrefer to the French judge (“juge
d'appui”) for it to appoint an arbitrator on behafithe State of Libya.

The State of Libya argues that the Arbitral tindl could not further rule that DS
Construction could invoke Article 8 of the OIC Trg#o rely on the UNCITRAL arbitration

rules of 1976, holding that this clause could balifjed as a “most-favored-nation clause”
and allowed DS Construction to import, into the Olaty, the consent to UNCITRAL
arbitration that the State of Libya expressed iticke 11 of the Libya-Austria Bilateral

Investment Treaty of 2002.

It challenges in the principal the qualificatioh“most-favored-nation clause” of Article 8
of the OIC Treaty, on the ground in particular ttias clause does not fall into any of the
six categories provided in the investment treatsentified by the International Law

Commission in its Study Group Final Report of 2015.

In the alternative, the State of Libya maintdhret the interpretation of Article 8 of the OIC
Treaty in the light of Article 31 of the Vienna Gantion of 1969 did not allow, as ruled the
arbitral tribunal, the application of dispute satilent clauses provided in other treaties.
First, it emphasizes that a most-favored-natiousdacan only be invoked to allow its
beneficiary to claim a more advantageous substatréatment, granted by the State
conceding to a third State in a bilateral investmezaty, but cannot be implemented to seek
the incorporation of procedural rules more favogdbl the investor, pursuant to the case law
of the Paris Court of Appeal KCI c. Gabon of 25€J@019.

The State of Libya adds, for the sake of corepkess that it results from the terms of the
OIC Treaty that the treatment referred to in théohe 8 of this Treatydoes not cover the
procedural provisions provided in other investmamattection treatiesand only a clear and
unequivocal intention of theStates parties to th@& Oreaty would allow the application of
dispute resolution clauses provided in other tesati



62.

63.

64.

65.

66.

It argues that the tribunal's interpretationAoficle 8 is flawed, given the the material
limitation of treatment under Article 8.1 of the@Treaty to the sole “context of economic
activity” where the investors” will have made themvestments” and that in doing so,
Article 8 of the OIC Treaty excludesextending tlwope of this provision to procedural
rules that are not directly linked to the operataints economic activity. It adds that the
exclusion of dispute settlement provisions fromshepe of Article 8.1 of the OIC Treaty is
also confirmed by the territorial limitation thahid article provides, its geographical
implementation being limited to treatments grantiedthe territory of another contracting
party" while international arbitration is not adtment that can be traced to the investment
host State’s territory.

The State of Libya adds that regarding the iatdtial nature of the Treaty and of the
negotiations which preceded its conclusion, it ninesadmitted that in the absence of a clear
treaty provision providing the possibility of replag the dispute settlement procedure
stipulated in Article 17.2 of the Treaty by a prdaee provided in another Treaty, it must
necessarily be accepted that the Member Statesadidiish such a replacement, especially
since the OIC treaty members wanted to create @fspeainiform, centralized and internal
OIC dispute settlement system.

The State of Libya argues further that in angngvArticle 17.2 of the OIC Treaty does not
amount to a “lower” treatment within the meaningAaficle 8 of the same Treaty, on the
grounds that this Article and Article 11 of the {#bAustria Bilateral Investment Treaty of
2002 grant the same right of access to arbitrdborprotected investors. It argues that the
difficulty of constituting a tribunal due to the ©IGeneral Secretariat’'s deficiency could
not, in itself, be assimilated to "more or lessoi@ble" treatment since, under Article 17 (2)
of the treaty, the referral to a judge (“juge @ap) to complete the constitution of the
Arbitral Tribunal would have enable him to complete composition (in particular the
French judge (“juge d'appui) in application of tAdicle 1505 4 ° of the Code of Civil
Procedure).

In response DS Construction explains that Libya ignores tbepg of the reports issued by
the International Law Conference (hereinafter “I)L@% well as the State practice which do
not draw up an exhaustive list of all the most-fadonation clauses. It argues that Article 8
meets the definition of a “most-favored-nation”uga in general international law, in that it
targets “investors belonging to any Contractingty?amwhich means persons having the
beneficiary State’s nationality, and in that thaude would grant “a treatment which shall
not be inferior to that granted to investors fromother non-member State ”, which

corresponds to treatment no less favorable thargtaated to the third country.

It maintains that there is no general impedimernthe importation odispute resolution
clause through a MFN clause. It challenges thandisbn made between substantive and
procedural rights, arguing that a MFN clause doatsanpriori have specific, “material”,
“substantial” or “non-material” content as they dteeatment by reference or indirect
treatment clauses"” that are "devoid of specificcost® content” and that the only issue in
the present case is whether the "conditions ofsst¢davoked by the applicant fall within
the “treatment” category. It stresses in particulat it is accepted by several arbitral
tribunals that the term "investment” includes prheal rights. It adds that it is wrong to
claim that “to prevail itself” of the MFN clausehd investor must first “initiate an
arbitration procedure” and underlines that the QI€aty allows the host State to initiate
arbitration by simple notification without having tobtain acceptance of its alleged



“arbitration offer” from the investor and vice vars

67. It states that both the ILC and the MembereStaf the United Nations have remind that
the importation of more favorable procedural treatins a question of treaty interpretation,
and that this interpretation must be dealt withacrase-by-case basis, strictly observing the
rules on the subject codified by the Vienna Coneent

68. It maintains that the interpretation of Arti@g1), which refers not only to the "treatment”
enjoyed by third country investors but also tglits and privileges", necessarily extends to
recourse to arbitration which is considered atrlrsuant to Article 17 of the OIC Treaty,
and a privilege given that "the possibility to mefe an arbitral tribunal only exists in the
presence of a treaty providing this possibilitywhich constitutes a privilege granted to
investors.

69. DS Construction considers that the tribunal dat depart from the arbitral tribunal’s
constitution specific rules provided in Article by means of Article 8; that it implemented
Article 17 in all its terms and only had recourséitticle 8 as a complementary modality to
overcome the shortcomings of the Article 17mechani

70. It clarifies that the “specific, uniform, cerizg@d and internal OIC dispute resolution
system” provided in the chapeau of Article 17 of @IC Treaty is not part of the useful
context ofo of Article 8 of the OIC Treaty sinceetlapplicant does not prove that the
chapeau ofArticle 17 of the OIC Treaty is parthed useful context to be interpreted for the
understanding of Article 8 of the Treaty. It adtdsattthe creation of a dispute resolution
Court resulting from this treaty has nothing tovdth the will of the Member States to refer
their disputes to arbitration and that this willistx separately and independently and
subsists "until an Organ for the settlement of digp arising under the Agreement is
established”.

71. Interpreting Article 8 of the OIC Treaty in thight of Articles 31 and 32 of the Vienna
Convention, DS Construction maintains that therai meaning of the terms "within the
context of economic activity in which they have éoyed their investments ” does not
exclude the provisions relating to the dispute ltggm clauses because the mechanisms for
settling disputes arising during the economic agtiw which investors may have recourse,
are part of the* context of the economic activity "

72. 1t considers that the applicant cannot claint thiaen the OIC Treaty was concluded, in
1981, the possibility of relying on an MFN clauseitnport a procedural provision from
another treaty had never been admitted, givenArtatle 23 of the OIC Treaty is providing
for an indefinite term for the Treaty, so that twaditions for the application of an evolving
interpretation of the MFN clause’s terms are met

73. Finally, tDS Construction asserts that the tnesit granted by Article 17 (2) (b) of the OIC
Treaty was much lower than that granted by Articleof the Austria-Libya BIT since the
inferior treatment does not result only from a @attblocking situation specific to the case
circumstances, but also from an objective infetyoof the mechanism provided for in
Article 17.2 of the OIC Treaty. It explains thattluperiority lies, on the one hand, in the
intervention of the Secretary-General of the PCA&rgus the OIC Secretary-General’s
inactivity in principle) and, on the other hand,tive fact that the UNCITRAL arbitration
will have a seat (and therefore a judge - “ju@plui” and an annulment judge), while



OIC arbitration is intended to be delocalized.|#oamaintains that any intervention of the
judge (“juge d'appui”) is excluded in OIC arbit@atibecause in the context of an arbitration
organized under the aegis of an international argdion, the judge’s role in the Ad hoc

arbitration is precisely assumed by the institutionquestion. It also disagrees with the
universal jurisdiction in matters of denial of jigst of the president of the Paris Court of
first instance.

74. In the alternative, DS Construction argues that State of Libya does not explain how
Article 17 (2) of the OIC Treaty would not allowetharbitral tribunal to rely on the
UNCITRAL Rules of 1976 for its constitution, espaty as this article does not refer to any
agreement between the parties.

75. It maintains that the Arbitral Tribunal's pogs8tp to choose on its own account the
UNCITRAL Rules is justified by the terms of Article7 (2) (c) of the OIC Treaty - which
allows it to rule on any parties’ dispute fallingtlwn its jurisdiction and adds that the
application of the UNCITRAL Rules of 1976 was nainditioned on the parties’ written
agreement because, notwithstanding the terms dtl&r of these Rules, an arbitral
tribunal has the authority to decide the appliegiroceedings rules, in particular pursuant
to the lex arbitrii.

76. It further argues that the arbitral tribunalspibility to apply the 1976 UNCITRAL Rules
without the parties’ prior written consent is jfistil by the application of Article 1509 of the
Code of Civil Procedure. It states that there wasgreement between the parties to give
the Arbitral Tribunal the power to rule on the ques of the validity of its constitution by
means of a preliminary question. It adds that tleehlmanism provided for in Article 17 (2)
(b) of the OIC Treaty was a clause comparablegathological clause insofar as it does not
provide anything in the event that the OIC Secye@eneral does not appoint an arbitrator
to make up for the inaction of one the party. Incades that the Arbitral Tribunal's
decision to apply the UNCITRAL Rules complies willnench arbitration law, whose
constant case law provides that the uncertaintiessng from a pathological arbitration
clause cannot defeat the parties’ willingness tgdeerned byinternational arbitration rules
and thus to deprive the arbitration clause of éftec

77. DS Construction finally explains that the Stafelibya’s reference to the judge (“‘juge
d'appui”) is irrelevant on the grounds that theichmf Paris as the seat of the arbitration,
and therefore the jurisdiction of the judge, wae tesult of the application of Article 16 of
the UNCITRAL Rules of 1976 and not of the OIC Tyedt adds that the French judge had
no jurisdiction because of the lack of any conioecto France.

Thereupon,

78. Pursuant to article 1520, 2 ° of the Code ofil(vocedure, an action for setting aside can
be brought if the arbitral tribunal has been unldlyfconstituted.

79. In this case, the Court must appreciate whetheoyder to resolve the blocking position
resulting from the failure of the OIC Secretary-@&&h to appoint an arbitrator in place of
Libya, the recourse to the secretariat of the PC#ar the designation of an authority
appointing arbitrators, constitutes, in the liglittioe parties’ will and the OIC Treaty, a
lawful way of constituting the arbitral tribunal.



80. In this regard, it is not up to the annulmemigge, who is not the appeal judge , to overturn

or upheld the reasons for the award made onghigeibut only to assess the regularity of
the arbitral tribunal constitution in the light tbfe parties’ will and the arbitration agreement.

81. In the present case, the arbitration agreemqmbvided for in Article 17 of the OIC Treaty

82.

83.

84.

85.

and stipulates that:

« Until an Organ for the settlement of disputessiaug under the Agreement is established,
disputes that may arise shall be entitled throughadiation or arbitration in accordance
with the following rules and procedures:

1. Conciliation (...)

2. Arbitration

a) If the two parties to the dispute do not reachagreement as a result of their resort to
conciliation, or if the conciliator is unable tosse his report within the prescribed period,
or if the two parties do not accept the solutiongposed therein, then each party has the
right to resort to the Arbitration Tribunal for anfal decision on the dispute.

b) The arbitration procedure begins with a notiica by the party requesting the
arbitration to the other party to the dispute, algaexplaining the nature of the dispute and
the name of the arbitrator he has appointed. Theioparty must, within sixty days from
the date on which such notification was given,rimféhe party requesting arbitration of the
name of the arbitrator appointed by him. The twbimators are to choose, within sixty
days from the date on which the last of them wa®ismped arbitrator, an umpire who shall
have a casting vote in case of equality of votethd second party does not appoint an
arbitrator, or if the two arbitrators do not agrean the appointment of an Umpire within
the prescribed time, either party may request tleer&ary General to complete the
composition of the Arbitration Tribunal”.

It is undisputed that the aforementioned Articledoes not provide any rule in the event of
failure of the OIC Secretary-General in appointamgarbitrator following the party’s refusal
to appoint onenor does it expressly provides recourse to anahgitration rule and in
particular the UNCITRAL arbitration rules to deaithwthis difficulty.

Consequently,DS Construction could not entrist mission to the Secretariat of the PCA
by relying on this article alone, in the absencexgress consent from the State of Libya on
these terms.

It can no longer rely on Article 1509 of the @af Civil Procedure. If this article allows the
arbitral tribunal, in the silence of the arbitratiagreement, to regulate proceedings either
directly or by reference to an arbitration rul@g tribunal must however have been lawfully
constituted, which is precisely the subject ofdispute in this case.

It must be assessed however whether the referthe PCA to proceed with the arbitral
tribunal constitution can find a basis on Articlef@he OIC Treaty which stipulates that:

“1. The investors of any contracting party shalljan within the context of economic
activity in which they have employed their invesiisiein the territories of another

contracting party, a treatment not less favouratblen the treatment accorded to investors
belonging to another State not party to this Agreetnin the context of that activity and in



respect of rights and privileges accorded to thiosestors

2. Provisions of paragraph 1 above shall not belegapto any better treatment given by a
contracting party in the following cases:

a) Rights and privileges given to investors of oaptracting party by another contracting
party in accordance with an international agreemetdw or special preferential
arrangement.

b) Rights and privileges arising from an internaté agreement currently in force or to be
concluded in the future and to which any contragtparty may become a member and
under which an economic union, customs union oualuaix exemption arrangement is set
up.

c) Rights and privileges given by a contractingtpdor a specific project due to its special
importance to that state.”

86. The merits of this option implies that Articlec8n be qualified as a Most Favored-nation
(MFN) clause and that it can allow the import agpaite resolution proceedings included in
another treaty to which the State of Libya is aypaassuming that this mechanism is also
gualified as more favorable.

On the qualification of Article 8 of the OIC Treaty as a Most-Favored-nation clause;

87. A Most-Favored-Nation clause is defined by theitéd Nations International Law
Commission (in its final report on the Most-Favoigdtion clause of 2015) as “the
treatment accorded by the granting State to theflmary State, or to persons or things in a
determined relation with that State, not less faable than the treatment grated by the
granting State to a third State or to personsioggin the same relation to that third State”.

88. In the present case, the fact that the clausadad for in Article 8 of the OIC Treaty was
not expressly qualified as a MFN clause in thisoreps not such as to exclude it from this
qualification, which is a matter for the sole npeetation of the Treaty. Moreover it is
stated in paragraph 58 of this report that “Notatidimding the common obligation of MFN
treatment in bilateral investment treaties, the waywhich that obligation is expressed
varies” and that while this report identifies* Siypes of obligations ”, it also states that
“some agreements may mix the different types oigalibn within a single MFN clause”.

89. 1t also emerges from the draft articles commentthe Most-Favored-Nation clause
published in the Yearbook of the International L&ammission 1978 (Vol. Il part two) that
“the fact of assuming the obligation to grant MBstrored-Nation treatment is a
requirement of any Most-Favored-Nation clause "(812

90. The aforementioned comment thus states that dtlestion of whether a provision falls
within the most-favoured-nation framework is a maatof interpretation. Most-Favored-
Nation clauses may be worded in very different waykIn other words: “Strictly speaking,
the Most-Favored-Nation clause does not exist ah:Stiis necessary to study each treaty
separately [. . .]. There are countless Most-Falxdtation clauses, but there is only one
standard of Most-Favored-Nation treatment” (8 13).

91. In the present case, it should be observed Anatle 8 of the Treaty lays down the
principle that investors "shall enjoy (.a)treatment not less favorable than the treatment



granted to investors belonging to another Statepaoty to this Agreement” and that in
doing so it implies that the parties assume thegatibn to grant a treatment no less
favorable than that granted to a third State, wisatharacteristic of an MFN clause.

92. Article 8 of the OIC Treaty can therefore beldeal as a Most-Favored-Nation clause.

On the possibility for Article 8 of the OIC Treaty as a Most-Favored-Nation clause, to include
in its scope dispute resolution procedures

93. It is a question of whether it is possible tgart, pursuant to Article 8 of the OIC Treaty,
the agreement expressed by the State of Libya @oafpplication of the UNCITRAL
Arbitration Rules in the bilateral investment tgeabncluded with Austria on 18 January
2002 and in force since 1 January 2004.

94. In this regard, unless express reference instise, the possibility for an MFN clause to
include the import of dispute settlement proceesliognnot be ruled immediately when the
“treatment” of an investor may potentially inclua@ only the benefit of a substantive right
but also the benefit of procedural treatment guasng a disputeesolution mechanism
appropriate to the object and purpose of the Treaty

95. Under these conditions, an interpretation of Theaty should be carried out based on the
rules of the Vienna Convention of 23 May 1969 andparticular its Article 31 which
stipulates on this point that:

“1. A treaty shall be interpreted in good faith accordance with the ordinary meaning to
be given to the terms of the treaty in their conggd in the light of its object and purpose”
and that “The context for the purpose of the intetption of a treaty shall comprise, in

addition to the text, including its preamble andhexes :

(a) any agreement relating to the treaty which waade between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or mordgigsain connection with the

conclusion of the treaty and accepted by the offzgties as an instrument related to the
treaty.

3. There shall be taken into account, together Withcontext:

(a) any subsequent agreement between the party@sdiag the interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the applicationheftreaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law applita in the relations between the parties.
4.A special meaning shall be given to a term ifsitestablished that the parties so
intended.”

96. In the present case, it stands out from Artidleof the OIC Treaty, that on the date of the
conclusion of this Treaty, the parties specificalbnsidered the creation of a specific body
for the settlement of disputes since it is indidat&ithout this being excluded from the
"context” within the meaning of the aforementioraticle 31, that any disputes which may
arise shall be settled by conciliation or by adiion in accordance with the rules provided
for in this Article 17Pending the creation of a body for the settlemdrdigputes arising



97.

98.

99.

100.

101.

102.

103.

from this Agreement” .

In doing so, the mechanism provided for in Aetit7 of the OIC Treaty must be interpreted
in the light of this context and this purpose, frarhich it stands out that the intention of
parties to the OIC Treaty was clearly not to dependa dispute resolution procedure
imported from another treaty, but on the contraryptovide, pending the creation of a
specific body with its own rulesThis is irrespeetiof the fact that such a Court was not
established in the end. .

This is, moreover, also the object of Articlesliice it provides an autonomous mechanism,
pending the creation of this dispute settlementybtal allow, in the event of a dispute, the
constitution of an arbitral tribunal without havirtg recourse to a third-party dispute
settlement procedure since precisely on this pbimtas entrusted to the OIC Secretary
General to proceed with the arbitrator's appointmierihe event of failure by one of the
Parties.

Thus, it emerges from this Article 17 that onoastituted, The Tribunal will decide on the
venue and time of its meetings as well as othetemsapertaining to its functiofisheing
observed that it appears from the English versidhetreaty that on this last point, it is not
only for the arbitral tribunal to rule on questiasfgurisdiction in the legal sense of the term
but also to rule on all questions relating to iedtioning, which also includes the question
of the procedure applicable before it.

It should therefore be considered that bottctmext and the object and purpose of Article
17 of the OIC Treaty have been to add to the saobatgrotection of investments granted

by the Treaty procedural protection by the implatagon of a specific dispute resolution

procedure.

The wording of Article 8 of the Treaty does moéke it possible to invalidate such an
interpretation since it does not contain any refeeeto the benefit of more favorable
procedural treatment and that the equivocal rete®rno “the context of the economic
activity "and to “ rights and privileges "do notl@alv to judge that they can be extended to
the procedural advantages of dispute settlementiged in other investment protection
treaties and in particular the one provided in detill of the Bilateral Treaty investment
concluded by the State of Libya with Austria onJE®uary 2002.

Similarly, there is no evidence allowing oaedly, within the meaning of Article 31 of the

aforementioned Vienna Convention, on a subsequgntement between the parties
concerning a treaty interpretation accordingly artbe application of its provisions and

even of a subsequent practice in the treaty agicédy which the agreement of the parties
with regard to the treaty interpretation is estigd.

In this regard, if DS Construction invokes fusition of certain Member States to the OIC
Treaty having admitted the possibility of referritiggir dispute to the Permanent Court of
Arbitration such as in the cases of Al Warraq vepRblic of Indonesia (award of 21 June

2012) and Kontinental Conseil Ingenierie SARL vbGa (award of 23 December 2016)

relating to two arbitration requests based on th@ Teaty, it should be noted that in these
two cases, which did not concern Libya, there wasagreement between the parties to
derogate from the application of Article 17 in tiesence of arbitrators' appointment by the



104.

105.

106.

107.

States concerned. On the contrary, in these twescaswas only once the arbitral tribunal
had been lawfully constituted and the States comckrhaving agreed to appoint an
arbitrator, that the parties agreed to apply theCUNRAL rules, so that these precedents do
not allow to draw the interpretative conclusiorribttted to it by DS Construction within
the meaning of the aforementioned Article 31.

Likewise, it cannot be concluded from the prielenof the OIC Treaty which states that the
Member States “have agreed to consider the pangscontained therein as the minimum
in dealing with the capitals and investments commfrom the Member States”, that this
must lead to the rejection of the interpretationAoficle 17 as being a closed and self-
sufficient system since such an interpretation letefwith the purpose of Article 17 and

does not either fall within the scope of Article &| the more so since such a broad
interpretation would not guarantee a process ostwotion of the arbitral tribunal invested

with the confidence of the parties.

It cannot therefore be considered that theytreeembers, having expressly provided an ad
hoc mechanism for settling disputes, intended towalrecourse to external procedural
regulations, at least in the absence of conseetioh party to the dispute, nor reasonably
judged that the OIC Treaty members intended to emeint a specific mechanism which
would not work and above all which would allow thpplication of an arbitration rule
emanating from another institution even though rttechanism proposed was intended to
continue as long as the specific body for setttligputes was not constituted.

Finally, the constitution of the arbitral trital outside the conditions provided for in the
OIC Treaty and against the will of one of the pmegtcannot be justified by the absence of
demonstration by the other party of its right téereto a judge while it was up to DS
Construction to initiate the appropriate proceesiagning, if necessary, to refer to a judge
in order to settle the difficulty of constitutinge tribunal, which the company has never
done so that it cannot rely on mere hypotheticakmerations as to the chances of success
of such an action to be excused.

Therefore, in the absence of an express corismnt the State of Libya to submit the
constitution of the tribunal to the Secretary-Gaherff the Permanent Court of Arbitration
and to the UNCITRAL Rules of 1976, the arbitrabtnnal thus constituted, notwithstanding
this refusal, has been done unlawfully.

On the request of DS Construction for the Court toappoint the members of the arbitral
tribunal

108.

109.

DS Construction requests in the alternativein the event of the setting aside of the award,
that the subsequent parties’ agreement to desigraie as the seat of the arbitration be
giben effect and that Messrs C and A be reappoibyetthe Court, taken as the new judge
(“juge d'appui”), for the sake of procedural efficcy in view of the current state of
progress of the arbitration procedure before thises Tribunal.

It argues that the State of Libya had the tame the opportunity to raise its objections to the
application of the UNCITRAL Rules and the regubaaf the arbitral tribunal constitution,
so that its procedural rights have been respeatedtlaerefore, nothing justifies giving
Libya a new opportunity to appoint an arbitrator.



110.

In response, the State of Libya argues thathis request is groundless and misguided. It
maintains, on the one hand, that the request ®afpointment of three new arbitrators is
not justified insofar as the validity of the apponent of Mr. B, arbitrator appointed by DS

Construction, has not been challenged. It addstkieatiesignation of Paris as the place of
arbitration was made after the unlawful appointraesftthe other two arbitrators, so that

this agreement could not survive the setting asidihe award. It also maintains that the

Court has no jurisdiction to rule on this requedtjch is the responsibility of the president

of the Court of first instance in application oftiste 1505 of the Code of Civil Procedure.

Thereupon ;

111.

112.

The Court, having been seized of an action deiting asidean award rendered in

international arbitration, has no jurisdiction #&ppointarbitrators after having set aside the
said award.

This request shall therefore be dismissed.

On the request of DS Construction for abuse of predure

113. DS Construction maintains that the present action is intended only to obstru& th
arbitration proceedings resulting from Article 1f7tke OIC Treaty. It emphasizes that the
abusive nature of the proceedings results fronbémavior of the State of Libya, which also
obstructed the settlement of this dispute durirgatbitral proceedings, in particular by not
appointing an arbitrator.

114. In response, the State of Libya argues thatanly exercising its right to have its position
recognized in Court, without committing any abusel dhat DS Construction does not
provide proof of the abuse of procedure.

Thereupon ;

115. Filing a legal action constitutes a right impiple and amount to an abuse which may give
rise to damages only in the event of a fault likelgngage the civil liability of its author.

116. In this case, as the Court ruled for the adiorsetting aside brought by the State of Libya,

and thus recognized the merits of its action, @8sruction's calim shall be dismissed .

On the other reguests

117.

118.

DS Construction, the losing party, shall bdeoed to pay the costs of the proceedings
which shall be recovered pursuant to the provisioharticle 699 of the Code of Civil
Procedure.

In addition, it must be ordered to pay compeoisdo the State of Libya, which had to incur
irreparable costs to assert its rights, underlari®0 of the code of civil procedure, in an
amount fairly set at 150,000 euros.



V- OPERATIVE PART OF THE JUDGMENT

For these reasons, the Court hereby:
1.Finds inadmissible the bar to the proceedingedhby DS construction FZCO;
2. Sets aside the arbitral award rendered in Baris in this case;

3.Dismisses DS Construction FZCO of its claim ssagkthe appointment of members of the
arbitral tribunal and of its claim for damages &busive proceedings;

4. Orders DS Construction FZCO to pay the State ibfd. the amount of 150 000 euros
pursuant to Article 700 of the Code of Civil Proaest

5. Orders DS Construction FZCO to pay all the co$tthe proceedings recevoverable by
Maitre D —, pursuant to the provisions of artic® &f the Code of Civil Procedure.

The Clerk The President
C. GLEMET F. ANCEL



