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APPELLANT

REPUBLIC X

Having its offices: Building of the directorate geal of the Treasury and public accounting - R Agtby
the judicial agent of the Treasury,

Represented by its legal representatives,

Represented by Me Luca DE MARIA from SELARL SELARELLERIN — DE MARIA — GUERRE,
Having as his pleading lawyer Me Emmanuelle CABR@Im LLP ASHURST LLP, lawyer at

RESPONDENT

Company XX



Registered in the Trade and Companies Register tinedeumber RCCM RB/COT/15B15094

Having its registered office:

Reprensented by its legal representatives

Company XY

A company incorporated under American law and teggsl in the Delaware (USA) Trade and Companies
Register

Having its registered office: 1000, Potomac Sthéat, Washington DC 20007 (USA), Represented by its
legal representatives

Represented by Me Charles-Hubert OLIVIER from S#&DURGUE & OLIVIER, lawyer Having as his
pleading lawyer Me

COMPOSITION OF THE COURT

The case was heard on 14 September 2020, in opam, Gefore the Court composed of:
Mr Francois ANCEL, President

Ms Fabienne SCHALLER, Judge

Ms Laure ALDEBERT, Judge

who ruled on the case. A report was presenteckdte¢hring by Mr Francois ANCEL in accordance with
Article 804 of the Code of Civil Procedure.

Clerk at the hearing: Ms Clémentine GLEMET

JUDGMENT:

- ADVERSARIAL

- judgment made available at the Clerk's officéhef Court, the parties having been notified in adea
under the conditions provided for in the seconégiaaph of Article 450 of the Code of Civil Proceelur

- signed by Francois ANCEL, President and by ClémerGLEMET, Clerk to whom the minute was
delivered by the signatory judge.

- STATEMENT OF FACTS AND PROCEEDINGS

1. Company XY is an American company specializedh$talling airports’ passengers’ screening systems



2. On 18 November 2015 and 26 January 2016, RepMifias signed a contract with this company for the
safe-proofing of international airports at (...) aatd(...) entitled: “supply contract of a security t&ym for
the Government of Republic X's civil aviation anchrhigration in accordance with the norms of
construction, maintenance, and transfer”, for atlomn of 20 years.

3. In order to execute the contract, American cangpdY has constituted on 17 December 2015 at (...) a
subsidiary, company XX.

4. The safety system implemented was operatioattirsg from Mars 2016.

5. Through a Statement issued on 11 May 2016 byCbencil of Minister put in place by the new
government elected, it had been decided to termitieg contract and to have the General Directioth®f
National Police reinstall the equipment, deemingt ttompany XX did not have the status to deal with
personal data, a claim that company XX challenged.

6. Its in this context that on 12 May 2017, comparXY and XX introduced a request for arbitratiomhw
the Secretariat of the ICC’s International CourtAebitration in Paris, relying on the arbitratiotagse of
articles 3.2 and 3.3 of the contract.

7. In an Award handed down in Paris on 24 Janu@f&® 2y the Arbitral Tribunal composed of (...), the
Arbitral Tribunal considered that the contract wasngfully terminated by Republic X. It has ordertbe
State to pay to companies XY and XX the sum of WI¥1,859.00 in settlement of the invoices isstied;
sum of USD 80,856,576.00 for lost profit, in adaitito USD 439,600.00 in respect of interest, expeasnd
costs incurred in the arbitration proceedings, d8® 267,101.44 in legal fees.

8. By statement of 25 February 2019, Republic X brasight an action before the Paris Court of Appeal
set aside this award on the basis of Article 1529, of the Code of Civil Procedure.

9. The case management procedure was closed Sepigmber 2020.

Il — CLAIMS OF THE PARTIES

On the grounds for setting aside the award duet®incompatibility with international public policince
it violates the principle of procedural fairness (#icle 1520 (5°) of the French Code of Civil Procesxk)

12. Republic X contends that the arbitral tribud#gregarded procedural fairness in the admission of
evidence, since in its decision, on many occasibmeferred to confidential evidence and evideobtined

in questionable conditions by companies XY and MXgen the arbitral tribunal should have excludechsuc
evidence from the discussion.

13. To support its claim to set aside the awarargties in substance that the principle of procddairness

in the admission of evidence is a general principleivil procedure, protected by the Court of Gass
under Article 9 of the French Code of Civil Procezland under Article 681 of the European Convention
Human Rights and Fundamental Freedoms in a dedisinpded down in plenary session on 7 January 2011
(No 09-14-316), a principle which cannot be limigtept in criminal matters due to the specificuranf

the criminal procedure.

14. According to Republic X, the principle of faéss in the admission of evidence is an integral qiar
international public policy on proceedings, mearamgaward which does not comply with this fundarakent
rule is contrary to international public policy.

15. In response, companies XY and XX claim thatheciple of fairness in the admission of evidedoes
not have the same legal value as a principle pedday international public policy and that an imflement
of this principle, if established, is not sufficielo prevent this award from being recognized im fnench
legal order.

16. In the alternative, the companies claim thatnioy arguing for the inadmissibility of the dispdite
evidence during the proceedings, State X effegtiveifeited its right to rely on this alleged irndgrity
later, and that, in any event, this argument capragper in the absence of procedural fraud.

On the grounds for setting aside the award dutstimcompatibility with international public policsince it
gives effect to a contract tainted by corruptiomtigde 1520 (5°) of the French Code of Civil Prouss)



17. Republic X claims that the award gives effecatcontract tainted by corruption, and that, destie
evidence brought to the attention of the arbitrddunal, the tribunal refused to acknowledge tlist foy
ruling that State X's allegations of corruption gmdssure were not founded.

18. Republic X argues that various elements existhy taken as a whole, constitute a sufficiendsiaus,
specific and corroborative body of evidence of éxéstence of corruption practices justifying théting
aside of the award.

19. More specifically, Republic X raises the fHgit:

- According to sources from international organmag, the term of office of the President of
Republic X, Mr Y, whose government signed the disgwcontract, was characterized by a rise in ctioap
and many major financial scandals implicating ntaris and high-ranking civil servants, noting thved tout
of the three Ministers who had signed the disputeatract with company XX were involved in cases of
corruption.

- The contract was signed in sudden and precipitiesimstances on 18 November 2015, in the
middle of the presidential election campaign, aftegotiations had been at a standstill for two yehiwas
signed by two ministers, Mr G., Minister of Publiorks and Transport, and Mr P, Minister of the fize
who were at first not entitled to do so. Their auibation to sign the contract came belatedly od&tuary
2016 with the missing signature of the Ministetttoé Economy, Mr K. Subsequently, the governmenttea
hurriedly instituted the 20-dollar fee to be padXX by a decree of 15 March 2016, issued aftersteond
round of the presidential election, in which Mr &swelected to replace Mr Y.

- The contract was concluded without resorting tterader procedure, in violation of the Public
Procurement Code and despite the fact that the clooihMinisters had, in its meeting of 9 April 291
expressed the wish to subject the company XX tonapetitive tender process (note S31).

- The fact that XX had access to confidential doents, specifically notes and reports exchanged
during the negotiations by the President of ReguXlithe Minister of the Interior, the Minister Bublic
Works and Transport, the Secretary General of thee@ment and the Director General of the National
Poalice, relating to the progress of the negotiajorithout being able to justify their origin orficfal
communication, confirms the tendentious links thay have existed between company XX and the
government.

- The disadvantageous nature of the financial aio@ gonditions of the contract for State X, inttha
they provided, in addition to a tax exemption, ddee of 20 US dollars, levied on passengers, whkithice
as high as the offer made by company M. , a sudosidif the group M. , which succeeded it.

20. Companies XX and XY reply that the Arbitral Bunal, after examining the allegations of State X
concerning alleged corruption, concluded that teenents put forward, both in isolation and as alehdid
not suffice to conclude that there was corruption.

21. They submit that State X is repeating the sangement before the Court, without identifying any
specific fact or providing evidence of the paymeh& sum of money, and that it is arguing in bathfehat
there is no evidence of corruption that is suffitie serious, specific and corroborative.

22. In particular, they contest:

- the allegation that the contract was signed ildsn and precipitous circumstances, since it was
signed after two years of negotiations and aftememous meetings held several months before the
presidential elections;

- the suspicious nature of the documents, the @ondifor obtaining which were discussed before
the arbitral tribunal without State X requestingttithey be set aside, and which are transcripysubfic
decisions taken by the Council of Ministers tha&t ot confidential;

- the alleged violation of the French Public Precnent Code, which the Arbitral Tribunal rejected,
noting that the State selected within a very siperiod of time, just a few months, the direct oftdr
company M., a company strangely registered indn.12 April 2016 and then in X on 23 November 2016
for which State X did not provide any references;



- the fact that State X can rely on the argumemntigddvantageous financial conditions, since tlee fe
is borne by the airline companies and not by Statend the difference in price with its successompany
M. — whose situation is unknown, as is the quaiitysystem it has implemented — is not a relevaaiof in
determining evidence of corruption.

V- REASONS FOR THE DECISION

On the grounds for setting aside the award duet®incompatibility with international public policsince
it violates the principle of procedural fairness (#icle 1520 (5°) of the French Code of Civil Procexk)

23. The fact that companies XX and XY may haveedjarded the principle of fairness in the admissibn
evidence is inoperative insofar as such a breanhatain any event, in the absence of proceduealdr
(which has been neither invoked nor demonstratetthénpresent case), constitute one of the grouods f
annulment permitted by Article 1520 of the Code&ofil Procedure.

On the grounds for setting aside the award dutstmcompatibility with international public policgince it
gives effect to a contract tainted by corruptiomtidle 1520 (5°) of the French Code of Civil Proass)

24. The fight against corruption is an objectivesped, inter alia, by the OECD Convention on Cotnigat
Bribery of 17 December 1997, which entered intadoon 15 February 1999, and by the United Nations
Convention against Corruption signed at Merida obexember 2003, which entered into force on 14
December 2005.

25. According to the international consensus exa@sn these texts, bribery of a public officiahether
national or foreign, consists in offering him or hairectly or indirectly, an undue advantage, ionself or
herself or for another person or entity, in ordatthe or she perform or refrain from performingaahin the
exercise of his or her official duties, with a vide obtaining or retaining a contract or other wndu
advantage, in connection with international bussredivities.

26. The prohibition of bribery of public officials one of the principles whose violation cannotdierated
by the French legal order, even in an internatiameltext. It is therefore a matter of internatiopablic

policy.

27. However, the judge ruling on the annulmenbisjudging the contract but the incorporation @& #ward
in the national legal order.

28. His review is limited to ensuring that the rgaibion or enforcement of the award does not reisuéi
manifest, effective and concrete violation of intronal public policy.

29. Thus, the award may be set aside only if shiswn by serious, specific and corroborative ewcdethat
the effect of incorporating the award into the detieelegal order would be to give force to a cocitra
obtained by bribery and, in the present case,ttigatiward orders State X to pay sums in performahee
contract covering the bribery of public officialtState X.

30. To this end, it is irrelevant that State X doet explain in its pleadings the nature of theegdd
advantage or who was the beneficiary of it, sifgeannulment judge’s examination of the allegatiat an
arbitral award has allocated sums in performance afntract covering a corrupt activity can onlybased,
in view of the concealed nature of the corrupt,amtsthe gathering of a body of evidence.

31. Similarly, the possible bad faith of State Xrrelevant, since what is challenged is solely rfeisal of
the French legal system to provide legal remedyp&yment of sums for an unlawful cause.

32. Moreover, as the annulment judge has a speificdistinct purpose, the fact that the arbitidunal
has already examined elements of corruption irctiieext of the assessment of the validity or legali the
contract cannot deprive the judge in charge ofrgptiside the award of the right to re-examineaard in
order to ensure that a violation of internationablpc policy has not been established.

33. However, he must carry out this review in adaoce with the principle of non-review of arbitral
awards.

34. Thus, within his jurisdiction, the annulmentige’s role is not to proceed to a new examinatibthe



elements of corruption in order to assess the lawfs of the disputed contract, as this would amtua
review of the award or its reasons, which is pribbih Rather, it is to examine whether these el¢snare
sufficiently serious, precise and corroborative tfeg inclusion of the award in the domestic legaleo to
constitute a violation of the international pulplicy.

35. In this case, the following circumstances asasalered to be established by the award and are no
disputed by the parties:

- After two years of negotiations that started Bil2 without a publicly advertised invitation to
tender or competing proposals, the contract forstiygply of security systems to X’'s airports waseit)
between State X and companies XX and XY, in a sl manner, on 18 November 2015 and on 26
January 2016, when the ministers' signatures vedifeed.

- The purpose of the contract was to provide imatign access control through automated
fingerprinting and biometric identification of arimg and departing passengers at airports.

- The contract was structured according to thetmeadollowed by Company XY, which consisted
of financing the installation of the equipment ata civil aviation and immigration security system
(CAISS) and remunerating itself during the termtioé contract by means of a fee on aircraft tickets,
imposed and guaranteed by the State, levied oepasss by the airlines, and then passed to Comy#ny

- Company XY, via the company XY set up for thisgpse, started to fulfil its obligations from the
end of 2015.

- By interministerial order of 15 March 2016, thenidters for Home Affairs and for Public Works
and Transportation instituted the "internal sdguige" of USD 20 per passenger, on arrival anghdare
"at Republic X international airports on all intestional commercial flights"as retained in the contract.

- The Fee order was issued two days after the semamd of the presidential election, in which Mr
T was elected President of Republic X.

- The first round of the election took place onx)pand Mr T. took office on (xxx).

- During this period in the first quarter of 2026y continued the installation of its system for
CAISS services and delivered a training progranuoneotice officers attached to the airport's emigratnd
immigration department.

- The system was operational in early March 2016.

- In acommuniquésummarizing the decisions taken at its meetind biMay 2016, the Council of
Ministers, on the proposal of the Minister for HoAw#airs, Mr L., after recalling the decision of danuary
2016 to sign the contract, concluded that the eshtook away from the National Police a large jpiits
sovereign prerogatives, in particular with regardhte management oiifimigration datd, leading a private
operator to be in a position to collect personahdaithout prior authorisation from the French datl
Commission for Information Technology and Civil kitties (CNIL), in disregard of the law (...) on the
protection of personal data.

- The Council of Ministers therefore ordered thetidi@l Police to reinstall its own security
equipment, and the National Police duly informedanpany XY.

- Company XY contested that, arguing that it waly pnoviding technical support to public security
personnel, without taking part in the managemergesgonal data, and attempted to remain in the ipesm
until it was evicted on 6 January 2017.

- It is not disputed that on 18 November 2016 toertil of Ministers agreed to the unsolicited offer
of company M., which succeeded company XY, in retiar the establishment of a fee, levied directty o
the price of the air ticket on departure and alfgpassengers, of USD 11 (EUR 10).

36. To obtain the annulment of the award, Stateeles, apart from the disadvantageous nature of the
contract for State X, on the same argument asnthih it developed before the arbitral tribunalmedy the
allegation of corruption and undue pressure baseaghat it considers to be sufficiently serious,gme and
corroborative elements relating to the precipitoature of the signing of the contract corroborativel8
November 2015 by two unauthorized ministers in thiest of the presidential election campaign, the



deliberate disregard of the rules of the X PubliocBrement Code in order to ratify a private agresim
without going through an invitation to tender prdgee, and the production by XY and XX of confidehti
government documents obtained by means of proceddicubious origin.

37.1t should first be noted that while the laclopEn competition is a significant indication of mgtion, the
arbitral tribunal, under Section 10. 2 entitledn' the alleged violation of the Public Procurem@ude,
rejected State X's argument that the national maksing to the award of public contracts wereliapple,
holding in particular that the Public Procurementd€ (CMP) did not apply, since it was a nationalsity
contract excluded by the provisions of Article 7tbé CMP, which states that its provisiora€' not
applicable to contracts for public works, suppliegrvices or intellectual creative services wheayth
concern national defense and security needs raguisecrecy or for which the protection of the e8akn
interests of the State is incompatible with adgerf measures

38. Unless the award is re-examined, the judgehairge of the annulment cannot therefore recongiger
decision of the Arbitral Tribunal applying X law,eaning that the violation of this law being rulad,dhis
element loses its seriousness in the annulatiogejadappreciation of the violation of the principhé
international public policy. Moreover, it has bedrserved that State X's position is also contradidiy the
fact that it has chosen company XX’s successorauithesorting to a tender procedure.

39. The same applies to the alleged evidence irgditbm the admission of certain documents, ofclitthe
content and veracity is not disputed.

40. Regarding the elements related to obtainingdtfeiments produced by unfair means, the grounds fo
appeal relates to the unexplained conditions umtiéch company XY obtained said documents, whicleSta
X considers to be unlawful and which demonstraie tdndentious nature of the relationship between
company XY and a number of public authorities. Hegreit is clear from the documents produced amd th
statements in the judgment that State X had natested the exclusion of these documents from thatde
before the Arbitral Tribunal, and that, in view Mf S.’s hearing, the disputed documents had beaddth
over by the ministers (in charge of the case) tledvas or, in the case of one of the documents,seated
letter by a third party, so that the obtention o€uiments by unfair or illegal means is not characgd.

41. Furthermore, the violation of the duty of pssfienal discretion imposed on State’'s employee®mund
Article 43 of the law (...) relating to the stato$ permanent State employees in Republic X, is not
characterized since this lawauthorizes confidential documents to be revealethitdl parties and it was
found by the Arbitral Tribunal that thisatithorization may also be issued in any circumstanby a
Minister, which implies that Ministers are the fipadges of the confidentiality of a document proeti by
their ministry or which has been transmitted tonth¢g 99).

42. On the elements of background surrounding diméract’s conclusion, it will be observed thatpidler to
justify the sudden and hurried nature of the catsasignature on 18 November 2015, the allegation
supported for the first time by State X accordingamhich the discussions had been at a standstilivfo
years is a statement which is not supported byeewe, on the contrary, the so-callembrifidential
documents in the file demonstrate, that the disonsshad not ceased.

43. Indeed, it is clear from the documents, anganticular from the ministerial communications of 3
February 2015 and 21 September 2015, that the @igsovere seriously studying Company XY's offer,
several months before the contract was signed.

44. Thus, while the contract was entered into ihuary, as the Arbitral Tribunal noted in the award,
highlighting that Mr. S. recognized at the hearing that, in his vidve contract was concluded in a hurry
because of the threat that (...) the airport wontd be served anymdrethe conclusion of the contract was
preceded by long negotiations, over a period ofoatnthree years, leading the tribunal to hold thdtis
context makes it difficult to believe the allegatimade by the Respondent at the hearing that XK too
advantage of the pressure exerted by (...) on thee@ment to impose these conditions on the State.
Moreover, as Mr. S. explained, the apparent preatmn did not prevent work meetings from beingdhel
between 15 and 18 November 2015, during which tate $equested and obtained amendments to the
Contract, including the reduction of the fee fro8J25 to USD 20 and the inclusion of the (...) @itpn

the Contract (§ 284 and 285).

45. Similarly, even though the contract was allégs@ned by two ministers on 18 November 2015qites



of the lack of official authorization, it is notsfiuted that the necessary formalities for propeciesion of
the contract were completed by the Council of Manis official decision of 29 November 2015 and 26
January 2016.

46. Finally, the claim that the contract was disadageous for Republic X based solely on the dilegaf
a higher price than the price for its successosdug constitute a sufficient indication of coriiopt as no
information is provided on the market price or thems of company M’s contract.

47. It follows from the above that there is no evide of serious, specific and corroborative evideoic
corruption in the present case; the plea to séeasie award due to a contract concluded by bribbafl
therefore be rejected and the appeal shall be séeui

Costs and expenses;
48. Republic X, the losing party, should be ordereday the costs of the proceedings.

49. In addition, Republic X should be ordered ty pa companies XX and XY —which had to incur
unrecoverable costs in order to assert their rightdamages under Article 700 of the Code of Civil
Procedure, which it is fair to set at the total ssilEUR 40,000.00.

V- FOR THESE REASONS

The court,

1. Declares inadmissible the plea based on theréaib respect the principle of fairness in the iadian of
evidence;

2. Dismisses the action for setting aside the awemdered on 24 January 2019 under the aegis of the
International Chamber of Commerce;

3. Orders Republic X to pay the total sum of 40,80fbs to companies XX and XY under Article 70Qhaf
Code of Civil Procedure;

4. Orders Republic X to pay the costs;

The Clerk
The President

C. GLEMET
F. ANCEL



