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COURT COMPOSITION:
Under:

- Article 4 of Emergency Law No 2020-290 of 23 Ma2020 to deal with the Covid-
19 epidemic;

- Order No 2020-304 of 25 March 2020 adapting thiesr applicable to ordinary
courts ruling in non-criminal matters and to thentcacts of condominium
management companies, in particular Articles 1&nd

- Order No 2020-306 of 25 March 2020, as amend#dting to the extension of time
limits during the public health emergency periodl dhe adaptation of procedures
during this period;

The procedure without hearing was adopted for tdase, the lawyers having
expressly agreed to the use of said procedure tohanong objected to it within 15
days of the proposal to use it;

The court, composed as follows, deliberated:

Frangois ANCEL, President
Fabienne SCHALLER, Judge
Laure ALDEBERT, Judge

Court Clerk, during the arguments: Clémentine GLEMET

JUDGEMENT:

- ADVERSARIAL

- judgement made available at the Clerk’s offic¢he Court, the parties having been
notified in advance pursuant to the terms stipdlatethe second paragraph of Article
450 of the Code of Civil Procedure.

- signed by Francgois ANCEL, President and by ClémerGLEMET, Clerk to whom
the original was handed by the signatory judge.

|- THE FACTS:

1. On 28 April 2015, the company Sostmeier, a ship@gent, was hired by the
manufacturer MKM MANSFELDER UND MESSING GmbH (heftea “MKM”) to
organise the carriage of 19,352 kg of copper frtsmiarehouses in Germany to the
site of one of its French customers, FRITEC SASated in Serris (Postcode: 77
700).

2. According to transport order No 648108 of 29 iIApO15 and CMR waybill No
8433301, Sostmeier entrusted the performance «f #ervice to the haulage
contractor Harz Express, a German company insugedhb German insurance
company Mannheimer Versicherung AG.

3. Harz Express subcontracted this transport sertac Ludovit Vitko, a Slovak
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company, through a freight exchange. The goods welected from the MKM
warehouses on 4 May 2015 but were not delivereSetois on 6 May 2015 and they
disappeared.

4. The companies Sostmeier and Harz Express filszhgplaint in Germany for this
misappropriation of goods and informed their reipednsurers.

5. On 20 July 2015, Sostmeier indemnified MKM fdJfEE 111,145.05 corresponding
to the original value of the goods sold to FritSostmeier's insurer, the company
COVEA FLEET (whose rights are represented by MMAdI&EA) indemnified
Sostmeier for the sum of EUR 100,030.55, after déduo of a deductible of EUR
11,114.50 remaining at the expense of the latter.

6. Sostmeier and MMA lard tried and failed to négjet amicable settlements with
Harz Express and its insurance company, Mannheéitaeksicherung AG.

[1- PROCEEDINGS:

7. In a deed dated 23 December 2016, MMA lard amstreier brought an action
against the German insurance company Mannheimesickerung AG before the
Meaux Commercial Court for payment of:

 EUR 100,030.55 to MMA lard in respect of insuramedemnities paid to
Sostmeier;

* EUR 2,024.42 euros in respect of expert appracsstsc

* EUR 11,114.50 € to Sostmeier in respect of theraohial deductible to the
company Sostmeier with an interest rate of 5% f&ih®7.2015 and a sum of
EUR 8,500.00 under Article 700 of the French Cob€iwil Procedure.

8. In a judgement dated 26 March 2019, the Commle@burt of Meaux ruled that
the action brought by the companies MMA lard andt®eier against the insurer of
Harz Express, Mannheimer Versicherung AG, was inssibie.

9. In a declaration dated 22 May 2019, MMA lard &@aktmeier lodged an appeal
against this judgement before the Paris Court qgfedh

10. The case was prepared for preliminary investigaand hearing in accordance
with the protocol for proceedings before this chamlbdated 7 February 2018,
accepted by the parties pursuant to Article 4.1etbie

11. The closure of proceedings was declared on @iM2020 and the parties agreed
that the proceedings would be followed without arhrey, in accordance with the
measures taken pursuant to Emergency Law No 202223 March 2020 to deal
with the Covid-19 epidemic and Article 8 of Orden R020-304 of 25 March 2020.

12. The date on which the decision would be madelable was conveyed to the
lawyers on 27 May 2020.



[1-CLAIMSOF THE PARTIES:

13. In their latest submissions dated 27 January2PQ MMA lard and Sostmeier
asked the court to:

Pursuant to Articles 3, 17-1, 27, 29 and 32 of @eneva Convention of 19
May 1956, known as the CMR Convention, the RomegulRtion, Articles L 132-6
and L 133-8 of the Commercial Code, and Article424-3 and L 121-12 of the
Insurance Code, together with Article 3 of the OGade,
- Overturn the judgement issued on 26 March 2013hey Commercial Court of
Meaux,

And, ruling again:

- Find the claims of the companies MMA lard (regresng the rights of COVEA
FLEET) and Sostmeier admissible and valid;

- Order the German company Mannheimer VersicheA®dgo reimburse MMA lard
the sum of EUR 100,030.55 in respect of the instganompensation paid to
Sostmeier;

- Order the German company Mannheimer VersicheA®do reimburse MMA lard
the sum of EUR 2,024.42 for the costs of the insteaappraiser’s fees;

- Order the German company Mannheimer Versicheli@gto pay to Sostmeier
SARL the sum of EUR 11,114.50 for the contractueaduttible which remained at its
expense;

- Find and rule that the sums due will bear intea¢$he rate of 5% as of 20/07/2015,
- Find and rule that the interest accruing per whaar must be capitalized pursuant
to Article 1154, now Article 1343-2 of the Civil @e;

- Order the German company Mannheimer Versiched@gto pay the company
MMA lard the sum of EUR 8,500 pursuant to Articl@07of the Code of Civil
Procedure;

- Order Mannheimer Versicherung AG to pay all tlests and expenses of the
proceedings, including the costs of translationhef summons and the judgement to
be issued, in addition to the costs of enforcement;

- Reject any plea and/or claim contrary to thedmrsssions.

14. In its latest submissions dated 11 February @0Rlannheimer Versicherung
AG asks the court to:

Pursuant to the Rome | Regulation, in particulatidles 3 and 7, and the
CMR Convention of 1956 regarding the internationatriage of goods by road, in
particular Articles 5, 9, 17-4-c-d, 18-2 and 32;

First and foremost:

- UPHOLD the judgement issued by the Commercial rtCai MEAUX dated
26/03/2019;

- Dismiss the claims, pleas, and submissions ofcttrapanies MMA lard SA and
Sostmeier SARL;

On a secondary basis:
- Find and rule that the risk of subcontracting vty covered by the insurance
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policy of the company Mannheimer Versicherung AGlemthe condition that the
insured party use German hauliers, and that thié tthet occurred on 04 May 2015
during the collection of the goods from the MKMesiby a Slovak haulier was
therefore not covered by the insurance policy. Mi@mmer Versicherung AG is
entitled to enforce this exclusion clause.

- Find and rule that Mannheimer Versicherung ACengitled under German law to
decline cover on the grounds of a breach of thertey obligations of the insured,
Harz Express, and to cite this breach againstgpeltants.

- RULE that the appeal of companies MMA lard SA afdstmeier SARL is
unfounded,;

- Dismiss the claims, pleas, and submissions ofcttrapanies MMA lard SA and
Sostmeier SARL;

On a very secondary basis:

-Find and rule that the company Harz Express Gmb#i the insurance company
Mannheimer Versicherung AG must be exempted frdnhiaddility and the payment
of any compensation because, pursuant to Articl2 IZMR, the harmful event
occurred outside the bounds of their responsibilitipye to the existence of
circumstances that the company Harz Express Gmbidcoot avoid and the
consequences of which it could not obviate;

- Find and rule that the insurance company MannbeMersicherung AG is justified
in its claim that the appellants’ cover should bddited in the event that the insured
is found to be at fault for a violation of its caattual obligations;

- Dismiss the claims, pleas and submissions of MBI SA and Sostmeier SARL;

In any case:

- Order MMA lard SA and Sostmeier SARL to each plg insurance company
Mannheimer Versicherung AG the sum of EUR 19,00@0&uant to Article 700 of
the Code of Civil Procedure;

- Order MMA lard SA and Sostmeier SARL to pay ak tcosts of the proceedings at
first instance and on appeal.

V- ARGUMENTSOF THE PARTIES

15. The companies Sostmeier and MMA lard argue that the Slovak haulieripso
jure liable for the disappearance of the goods, thealbee of the fraudulent actions of
the said haulier substituted for Harz Express, Haqaress is liable for the acts of its
substitute pursuant to Article 3 of the Geneva @ntion of 19 May 1956, known as
the “CMR” Convention and Article L.132-6 of the Comarcial Code, that the acts
thus committed constitute wilful misconduct undes provisions of Article 29 of the
CMR, and an inexcusable fault pursuant to Articlel33-8. of the French
Commercial Code, without any possible exclusiohalfility; that the company Harz
Express and its insurer must therefore be heldeljahat having indemnified the
intended recipient of the goods, and the company®Matd having itself indemnified
the company Sostmeier, after deduction of the ddalaaemaining at the expense of
the latter, they are admissible to bring directaactgainst the liability insurer of the
company Harz Express, on the basis of Article L:32 the Insurance Code.

16. They argue that French law is applicable, sihi firstly, the law of the place of
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the damage and, secondly, the law of the contfazdroiage.

17. They argue that a French victim may bring a&diraction under French law
against a foreign insurer when the damage occumeBirench territory, that in this
case the victim of the theft (Fritec) had its régied office in France (Eckbolsheim —
Alsace) and that the place of delivery was in Fea(8erris).

18. They state further that, to found his/her actiomiasgt the insurer of the liable
person, the victim of a contractual non-performanee choose between the law
applicable to the contractual obligation that wasabhed and the law applicable to
the insurance contract of which he/she is claininggbenefit. In this case, they argue
that the direct action against the company MannéeiNersicherung AG can be
founded on the law applicable to the contract afiage, as the company Harz
Express is the guarantor of its Slovakian subcotdraLudovit Vitko. They claim
that, since the CMR does not contain provisionsdiogct action, the law applicable
to the direct action must be determined in thetlighArticle 5(1) of the Rome |
Regulation, which in this case designates Frenahblacause the place of delivery is
in France, or alternatively, of Article 5(3) of tladorementioned Regulation because
of the closer links with France, the relevant crdeing, according to them, the fact
that Sostmeier is a French company, as is itstfentec), that the place of delivery
was in France and that the damage was sufferechincé.

19. In the alternative, they argue that their acteonot time-barred as the inexcusable
fault committed by the Slovak haulier entitles thaot to a year but to a three-year
statute of limitations to sue in court, the facthafving sub-chartered the carriage
notwithstanding the absence of a formal authowrato do so also constituting an
intentional fault prohibiting the opposing comp&nym availing itself of the statute
of limitations of one a year.

20. On the merits, they contest the opposabilitthefgeneral terms and conditions of
the insurance policy and object to any lapse ofavdy, as well as to the existence of
a deductible or exemption for absence of faulgxariusion of warranty.

21. The German insurance company Mannheimer Vasiolg AG asks the Court to
uphold the judgement insofar as it held that theeafiaction against the haulier's
insurance company is inadmissible on the grounails@erman law is applicable and
that under German law, direct action is not possibl

22. It argues that French law, and in particulatice L. 124-3 of the French
Insurance Code establishing a right of direct actamainst the insurer, is not
applicable to this dispute.

23. It states that whatever the conflict rule cinpsgerman law applies, whether it is
because of the place of the damage, or becaube tdw applicable to the contract of
carriage concerned or to the haulier's insuranogact.

24. It points out that the disputed contract ofriege concluded between the
companies Sostmeier and Harz Express is subj¢cet@MR, that the CMR does not
contain any provision on direct action and thatrzar law applies in a suppletive
way on this point, in the absence of a choice wfltg the parties, pursuant to Article
5(1) of the Rome | Regulation, which refers to e of the country in which the
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haulier has his habitual residence, provided tatidading or delivery is also located
in that country, or that the consignor residesdhénat in this case the haulier, the
company Harz Express, has its registered offi@ammany which is also the place of
loading and the consignor's registered office, thas therefore German law that
applies.

25. It contests the application of Article 5(3)tbé Rome | Regulation in the absence
of closer links with France for this dispute.

26. It argues, however, that since the Rome | Raigul does not contain any
provision on direct action, the general rules af/gde international law should be
applied, according to which the applicable lawhiattof the place of the damage, i.e.,
Germany.

27. Concerning the insurance contract between tmepanies Harz Express and
Mannheimer Versicherung AG, it argues that purst@rrticle 7(2) of the Rome |
Regulation on the agreement of the parties, th&&cins governed by German law as
provided for in the general conditions of the caatrand that in any event, paragraph
2 of the same article provides for the applicatanthe law of the place of the
insurer's habitual residence, in this case Germany.

28. It infers therefrom that German law is applleabnd that the direct action is
therefore inadmissible.

29. The Court refers, for a more comprehensive pretentaf the parties’ facts and
assertions, to the decision rendered and the a@nomed submissions, under the
provisions of Article 455 of the French Code of ICRrocedure.

V- REASONS FOR THE DECISION:

Concerning the admissibility of the direct actiomgainst the haulier’s insurer

30. The admissibility of the direct action brouglytthe company Sostmeier and his
insurer MMA lard, companies incorporated under Erefaw, against the haulier's
insurer, the German insurance company Mannheimesidfeerung, depends on the
applicable law, it being observed that German laxesdnot recognize such direct
action against the insurer, be it in tort or coctiravhereas French law does recognize
it, Article L 124-3 of the Insurance Code providitigat ‘the injured third party has a
direct right of action against the insurer coveritige civil liability of the person
responsiblé

31. In this case, the dispute relating to the rocadiage of goods collected in
Germany and scheduled to be delivered to Franeejnfiernational nature of the
carriage is established and leads to the applicatidhe Convention on the Contract
for the International Carriage of Goods by Road @Mwhich is a matter of public

policy and which excludes the application of natiolaw except on the points where
it refers to national law or on those which it does regulate.

32. Nevertheless, the CMR is silent on the diretiba of an injured party against the
haulier's insurer and, as such, in order to deteenthe admissibility of the direct
action, it is appropriate to seek the applicable &ccording to the conflict of laws
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rules which result either from Regulation (EC) N@&®D08 of 17 June 2008 on the
law applicable to contractual obligations (“Romgdt from Regulation No 864/2007
of the European Parliament and of the Council ofdlyy 2007 on the law applicable
to non-contractual obligations (“Rome 1I”) and,time absence of rules derived from
these texts, according to the rules of French teirgernational law.

33. In this regard, Sostmeier having concluded atraot of carriage with the
company Harz Express, a German company insured by the Germsurance

company Mannheimer Versicherung AG, it is apprdprito apply the Rome |
Regulation in order to assess the admissibilitglioéct action against Mannheimer
Versicherung AG.

34.0n this point, contrary to “Rome 1I” Regulation, \wh provides that The person
having suffered damage may bring his or her clairaally against the insurer of the
person liable to provide compensation if the lavplagable to the non-contractual
obligation or the law applicable to the insuranamtract so provides, the Rome “I”
Regulation makes no provision for the admissibitifya direct action against a life
and health insurer for damages arising from a ectual obligation.

35. Consequently, in accordance with the conflidaws rule of ordinary French law

in matters of contractual liability, the injuredrppamay act directly against the insurer
of the person liable for damages if the law apjplieao the contractual obligation or
the law applicable to the insurance contract swiges, this rule being, moreover,
consistent with the above-mentioned Article 18haf tRome 11" Regulation.

About the Law applicable to contractual obligations

36. Pursuant to Article 5(1) of the Rome | Regulatiapplicable to determine the law
applicable to the disputed contractual obligati6iio the extent that the law
applicable to a contract for the carriage of goduss not been chosen in accordance
with Article 3, the law applicable shall be the lafvthe country of habitual residence
of the haulier, provided that the place of recequtthe place of delivery or the
habitual residence of the consignor is also sitdaie that country. If those
requirements are not met, the law of the countrgrethe place of delivery as agreed
by the parties is situated shall apgly.

37. Article 5(3) of the same regulation provideatifWhere it is clear from all the

circumstances of the case that the contract, inghsence of a choice of law, is
manifestly more closely connected with a countrigeotthan that indicated in

paragraphs 1 or 2, the law of that other countralshpply”’

38. In this case, the place of habitual resideridceeohaulier Harz Express as well as
the place of loading of the goods are Germanyspeetive of whether the company
Harz Express carried out the transport itself dacsatracted it.

38. Thus, the appraisal of the admissibility of theediraction by Sostmeier against
the insurer must be made in the light of German, latthout the application of

Article 5(3) of the “Rome I” Regulation, since thkiéspute is not closely connected
with France. Though the company Sostmeier and ldee f delivery were located in
France, it should be noted that the consignor,cttrapany MKM, which has been



compensated for its loss, is a company incorporateder German law with its
registered office in Germany and that the thethefgoods took place in Germany.

About the law applicable to the insurance contract.

40. The law applicable to the insurance contradetermined by the provisions of the
“Rome I” Regulation, which contains provisions gSfiedo the insurance contract in
its Article 17, in the absence of a law chosenheygdarties.

41. However, in this case, it is not disputed that company Harz Express took out
insurance policy n° M0001 F-TH004521993 with thempany Mannheimer
Versicherung, with Article 15.1 of the General Terand Conditions of said policy
providing that the contract shall be governed bynte law

42. The choice of the parties shall prevail andn@zer law shall therefore apply to this
contract.

43. By virtue of the foregoing and of the applioatiof German law, both to the
contract of carriage and to the contract of inscearthe companies Sostmeier and
MMA lard cannot base their direct action againstitisurance company Mannheimer
Versicherung AG on Article L.124-3 of the Frenclsunance Code, since French law
is not applicable to decide this question of adinikty.

44. However, as mentioned above, and not disp@ednan law does not recognize a
direct action against the insurer.

45. Since the direct action by the companies Sastnad MMA lard against the
insurance company Mannheimer Versicherung AG ispestnitted under German
law, their claims against Mannheimer Versicherurg #e not admissible.

46. Without the need to rule on the claims in theraative, the decision of the first
judges will therefore be upheld in all its provisso

47. It Is appropriate to grant Mannheimer Versiongr AG’s request for
indemnification under Article 700 of the French @oaf Civil Procedure, within the
overall limit of EUR 15,000, based on the informatiacluded in the file.

ON THESE GROUNDS
The Court

e Upholds the judgment rendered by the Meaux CommlefCourt dated 27
March 2019 which declared the claims of companiestrBeier and MMA
lard inadmissible.

And,

* Orders the companies Sostmeier and MMA lard to ffay company
Mannheimer Versicherung AG the amount of EUR 15 00@eu Article 700
of the French Code of Civil Procedure.

» Dismisses all the claims of the companies SostnagidMMA lard.

* Orders the companies Sostmeier and MMA lard to {heey costs of the
proceedings.



The Court clerk The President of the
Court

C. GLEMET F. ANCEL
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