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JUDGMENT
- Adversarial

- judgment made available at the Clerk's office & @ourt, the parties having been notified
in advance under the conditions provided for ingbeond paragraph of Article 450 of the
Code of Civil Procedure.

= signed by Francois ANCEL, President and by Cyri@ddRBAN, Clerk to whom the
minute was delivered by the signatory judge.

STATEMENT OF THE FACTS AND PROCEDURE

Facts

1. Anju Enterprise (thereinafter 'Anju’) is a compamcorporated under French law whith
registered office in Villeneuve la Garenne (Po§tatle : 92390).

2. Unilever UK Limited (thereinafter 'Unilever’) i& company incorporated under British law
whith registered office in Leatherhead (England).

3. Anju distributes in France since 1994 the tea MBS produced by Unilever.

4. On 3 June 2013, after 19 years of trade partiggréimilever and Anju concluded a non-
exclusive distribution agreement with a jurisdiaticlause (Article 15-9) conferring exclusive
jurisdiction to the English courts in case of &imn.

Procedure

5. Noticing that Unilever refused to fulfil its ondesince December 2017 and considering to be
victim of an abrupt termination of commercial redaships and of an abuse of dominant
position, Anju brought an action against Unilevara8 May 2018 before the Paris Commercial
Court on the grounds of Articles L. 442-6, L. 42@f2he Commercial Code seeking damages
in the sum of EUR 202,467 in compensation of theuptb termination of commercial
relationships, of EUR 809,870 in compensation led abuse of dominant position, EUR
900,000 in compensation of its commercial harm BhdR 1,000,000 in compensation of its
moral harm.

6. Unilever raised in limine lis the lack of juristion of the French court pursuant to Article 15-9
of the contract concluded between the parties dmnogifor the English court’s jurisdiction.

7. Inits judgment of 18 April 2019, the Paris coeroial Court, ruling solely on jurisdiction :
* Found Unilever’s plea of lack of jurisdiction adsilde and with merits ;
* Ruled it has no territorial jurisdiction ;
* Ordered the parties to better lodge their claim.

8. Anju lodged an appeal against this judgment kticamf appeal dated 30 April 2019 and after
being authorised to do so by an order dated 2 MA®2 summoned Unilever by baliliff's writ
dated 13 May 2019 to appear on a fixed date faragihg on 4 June 2019.



- CLAIMS OF THE PARTIES

9. According to its latest submissions sent eleatally on 3 June 2019, Anju requests the Court,
pursuant to Articles 84 of the Code of Civil Progex] L. 442-6 of the Commercial Code, D.
442-3 of the Commercial Code, L. 420-2 of the Comumaé Code, 102 of the TFEU, of the
Regulation (EC) No 44/2001 and of the RegulatioB)YM™o 1512/2012, to :

- Overturn the judgement in all its provisions;
Ruling again :

- Find the jurisdiction clause inapplicable anddvaccording to the English Common law on
the ground of 'economic duress’ and of 'undue iefloe’.

- Order Unilever to pay Anju the sum of EUR 5,00@der Article 700 and all the costs,
including the legal fees of Maitre Pascale Flaurandmber of the Paris Bar, in accordance
with the provisions of Article 699 of the Code a¥iCProcedure.

10. According to its latest submissions sent eleatadly on 29 May 2019, Unilever requests the
Court, pursuant to Articles 74 and 75 of the Cofd€iail Procedure, 23 of the Regulation (CE)
No 44/2001 and Article 25 of the Regulation (UE) N15/2012, to :

- Uphold the judgment of the Paris Commercial Cotit8 April 2019 in all its provisions;

- Order Anju Enterprises to pay Unilever UK the somEUR 10,000 for legal fees and all
costs of the proceedings, including the legal tdd3.

Il - PLEAS OF THE PARTIES

11. Anju argues that its action falls within theiggiiction of the Paris Commercial Court by
application of Article D. 442-3 of the Commerciabd® which is binding and cannot be
overridden by a jurisdiction clause, the harmfukbm¢ resulting from the infringement of
Articles L. 442-6 and L. 420-1 having taken placeFoench territory, which is also the place of
the performance of the obligation in question amel place of delivery of the goods, being
specified that the parties cannot, in matters didos liability, provide for a jurisdiction clause
such as that of the contract.

12. Anju further asserts that both the action basedthe abrupt termination of commercial
relationships and that based on the abuse of dompwsition are tortious in nature and that
consequently the determination of the competenttdalls within the application of Article 5-3
of the Regulation (EC) No 44/2001 referred to agsBels | Regulation which provides thAt ’
person domiciled in a Member State may, in anotMe@mber State, be sued: in matters
relating to tort, delict or quasi-delict, in the wads for the place where the harmful event
occurred or may occurlt argues that the harmful event is locatedhat place of its registered
office, so that the French courts shall have juctszh.

13. Anju adds that the jurisdiction clause shallsieé aside because of its abstract and imprecise
character. It demonstrates that such a clause eaakien into account only if it refers to the
dispute over the liability incurred from of an imgement to competition law. It considers in
this regard that the abrupt termination of comnan@lationships occurred in the present case
abruptly in December 2017 and that the first judfgked to assess the disputed clause in



14.

15.

16.

17.

18.

accordance with Article 25 of Regulation (EU) Nol152012 referred to as Brussels |

Regulation (recast), applicable to actions browgjtdér 10 January 2015, which precludes the
application of the clause if it is null and voidtasits substantive validity under the law of the
designated Member State. It thus considers thatligputed clause is null and void because it
was the victim of abusive exploitation of its ecomo dependance, arguing that it would never
have accepted this clause if it had been able ticipate an abrupt, unjustified and abusive
termination of the contract followed by a refusal gell. It recalls that at the time of the

conclusion of the contract in which the clauseniserted, it was in a situation of economic
dependance and Unilever in a dominant position\ek@esaler, creating a manifest imbalance
between the parties to its detriment. It submitghis regard that the decisions invoked by
Unilever handed down by the Paris Court of Appad018 are not relevant in the light of the
different factual circumstances in the present casd to their reference to Brussels |

Regulation and not Brussels | Regulation (recagt)ch is the only one applicable.

Anju further asserts that in view of the commnadraelationships existing prior to the
regularisation on 3 June 2013 and to the circuness®rsurrounding the conclusion of the
disputed contract at that time, the jurisdictioaude is null an void based on English law and
Common law providing the doctrine of 'economic dig’e— English meaning of the economic
constraint — and of 'Equity’ which enshrines 'undailuence », i.e the abusive influence.

Anju specifies that the clause is not applicdideause of the abuse of economic dependance
characterised towards Unilever. It thus states thatthree cumulative criteria of economic
dependance, namely (1) the existence of a situafi@tonomic dependance, (2) abuse of that
situation and (3) an actual or potential effecttlom functioning or structure of competition on
the market, are in this case met even before tireng of the distribution contract containing
the clause conferring jurisdiction, so that the-anmpetitive practices found are unrelated to
the contractual relationship in the context of vishihie clause conferring jurisdiction was
concluded, and that that clause cannot therefoeppked.

Regarding the abuse of dominant position, Asgeds that Unilever is the only wholesaler in
France of PG. TIPS tea, which is a leading produttie Anju’s distribution network and that it
was the only one to commercialise in France fory@drs. It therefore considers being in a
situation of economic dependance on Unilever. Ihfgoout that the commercial relationships
having occurred out of the contractual frame siday 1994, it had no other choice than
regularising a distribution contract since this gamy was the only supplier for the PG.TIPS
tea it commercialises in France to Indian, Pakistakirican communities.

As a response, Unilever points out that thetpesiaw now applies jurisdiction clauses to
actions based on abrupt termination of commeragddtionships and abuse of dominant
position, when arising from the contractual relasioip. Unilever specifies that in the present
case the Anju’s claims are all directly relatedthe contract since, on the one hand, the first
claim deals with the termination of the distributicontract which materialises the claim based
on the abrupt termination of the commercial relalup and, on the other hand, the second
claim relates to Unilever’refusal to fulfil the @, which are made in execution of the contract
between the parties, according to the processusen drticle 5. 4. 2 of the contract. Unilever
infers from this that the grievances from Anju acg unrelated to the contractuel relationship,
in accordance with the criterion now enshrinedhsy€ourt of Justice of the European Union in
its judgment of 24 October 2018 ¢ 595/17 Apple Sales Internatiopal

Unilever adds that the judgment of the CJEUD®tober 2018Apples Sales International
handed down under Brussels | Regulation shall bisapplied with Brussels | Regulation
(recast), all the more so as Article 25 of the Bels | Regulation (recast) shows a



reinforcement of the scope of the jurisdiction skesisince they can now be concluded in favour
of a court of a Member State even though noneeptrties has its domicile in the EU.

19. Unilever considers that Anju cannot pretend to hilaeen surprised by the application of the
jurisdiction clause whilst the terms used by Agicl5-9 of the contract encompasmy
dispute or litigation that may arise in connectianth this agreemehtand that the parties
specified it would find application whether the litigation or disputes are of a contrsd
nature or not, such as claims in tort for breachaol statute, regulation or otherwiseWwhich
shows that the parties have intended to cover thetlabrupt termination and abuse of dominant
position.

20. Regarding the nullity of the clause, Unilevayuas that Anju does not demonstrate that such a
nullity would be incurred under English law.

21. Unilever recalls that the relative importance tbé parties - size, revenues, number of
employees, etc- has no effect on the applicabilitthe jurisdiction clause. It adds that Anju is
not a 'small’ company (its revenues grow to EUR52dillions), nor a company focused on
France but an economic operator used to interratexchanges, so that it does not understand
what would prevent it from bringing an action befahe English judge. It also disputes having
imposed the said clause and specifies that theerafe to the English judge was logical for
both parties since their contract was worded inliEhgtheir exchanges have always been
worded in English, the Anju’'s managers had a pertsmmmand of the English-speaking
environment and Anju was an economic operator oipgran many countries and not only in
France.

22. The Court refers, for a fuller statement of thets and claims of the parties, to the decision
taken and the submissions referred to above, poirgaahe provisions of Article 455 of the
Code of Civil Procedure.

IV - REASONS FOR THE DECISION

On the applicability of the jurisdiction clause owéhe claims based on Articles L. 442-6 | and L.
420-1 of the Commercial Code

23. As this action for damages was brought on 28 BH .8 by a company governed by French law
with its registered office in France against a campgoverned by English law with its registered
office in England, the court is dealing with a dispwhich falls within the scope in time and space
of Regulation (EU) No 1215/2012 of the Europeani&aent and of the Council of 12 December
2012 on jurisdiction and the recognition and erdament of judgments in civil and commercial

matters, which the parties agree is applicablaeactse.

24. Pursuant to Article 4. 1 of that RegulatioBubject to this Regulation, persons domiciled in a
Member State shall, whatever their nationality sbed in the courts of that Member State

25. However, pursuant to Article 5.1 of Regulatib?15/2012, persons domiciled in a Member
State may also be sued in the courts of anotherbdei@tate under the rules set out in Sections 2 to
7 of the Chapter on "Jurisdiction”, i.e. Article$o726 of that Regulation.

26. Pursuant to Article 25(1) of Regulation No 12182, if the parties, regardless of their
domicile, have agreed that a court or courts ofeariMer State are to have jurisdiction to settle any
disputes which have arisen or which may arise imeation with a particular legal relationship,
these courts shall have jurisdiction unless thédiglof the agreement conferring jurisdiction is



null and void as to its substantive validity undee law of that Member State. Such jurisdiction
shall be exclusive unless the parties have agriesivaise.

27. In this respect, in accordance with the denisiothe Court of Justice of the European Union of
21 May 2015 (CJEU C-352/13Hydrogen Peroxide SA v. Akzo nobel \3ée also Case C-214/89
of 10 March 1992 Powell Duffryn plc v. Wolfgang Petereih order to avoid a party being taken
by surprise by the assignment of jurisdiction tgiaen forum as regards all disputes which may
arise out of its relationship with the other paxtythe contract and stem from a relationship other
than that in connection with which the agreememtf@wing jurisdiction was made, a jurisdiction
clause can concern only disputes which have arsewhich may arise in connection with a
particular legal relationship, which limits the pecof an agreement conferring jurisdiction solely t
disputes which arise from the legal relationshipconnection with which the agreement was
entered into.

28. In the present case, it is common ground #idipugh the commercial relationships between
the parties began in 1994, they materialised as 8aJune 2013 and have been governed since that
date by the conclusion of a non-exclusive distrdruiagreement containing a clause 15. 9 which
reads as follows:This agreement and any litigation or dispute thaynarise in connection with
this agreement (whether the litigation or dispuhes of a contractual nature or not, such as claims
in tort for breach of any statute, regulation ohetwise), shall be governed by and construed in
accordance with English law. The parties herebgvocably submit to the exclusive jurisdiction of
the English courts for the resolution of such htiign or dispute’s

29. In view of this non-exclusive distribution coatt concluded between the parties four years
before the termination of the relationships andegowng the relationships between them since
2013, it shall be held that the action for damageffered as a result of the alleged abrupt
termination of the established commercial relatnps is a dispute arising from the relationships
between the parties and, as such, relates to ctuditamatters and that, as such, claims based on
Articles L. 442-6, |, 5° of the Commercial Code dherefore subject to the jurisdiction clause
referred to above.

30. Likewise, following the judgment of the CouftJustice of the European Union of 24 October
2018 (CJEU C-595/17 Apple Sale International v. MJAJhe application, in the context of an
action for damages brought by a distributor agatsssupplier on the basis of Articles L. 420-1 of
the Commercial Code and 102 TFEU, of a jurisdictitause within the contract binding the parties
is not excluded on the sole ground that that claleses not expressly refer to disputes relating to
liability incurred as a result of an infringemeritcompetition law.

31. In the present case, it should be observeth®one hand, that the action seeking the abuse of
dominant position alleged by Anju to be characestjamaterializes in the contractual relationship
which Unilever entered into with Anju, initially wiout a distribution contract and then, from 3
June 2013, through the non-exclusive distributiontiact concluded between the parties.

32. On the other hand, by expressly referring spulies that are 'contractual or not, such as claims
in tort for breach of a law, regulation or othemvjsthe disputed clause is sufficiently precise to
cover actions for compensation for anti-competit@eaduct, such as abuse of a dominant position.

33. Consequently, claims based on Articles L. 428f-the Commercial Code also fall within the
jurisdiction clause referred to above.

On the validity of the jurisdiction clause under Epfish law;



34. It follows from Article 25.1 of Regulation No215/2012 that the court of a Member State
designated by the jurisdiction clause shall havisgiction, unless the agreement is null and void
as to its substantive validity under the law oft ti@mber State.

35. It is therefore for the Court to assess thestsuitive validity of the jurisdiction clause under
English law in the present case, that shall leadraling to Anju to the finding that the clause is
null and void on the grounds of the doctrine ofb@etonomic duress and undue influence.

On the assessment of the validity of the clause emthe doctrine of economic duress;

36. It should be recalled that it is not for theitdo assess the validity of the contract of 3eJun
2013 but only that of the jurisdiction clause whiohms part of it, so that it is for Anju to shotat

it was forced to accept not only the non-exclusiistribution contract, but more particularly the
jurisdiction clause, the validity of which must &gsessed independently.

37. In this regard, in English law that a party nsagk the annulment of a contract which has been
concluded under the illegitimate threat of anothemty and that that threat may be characterised by
an economic constraint resulting from the fearusfesing a substantial financial loss.

38. Thus, in a decision of the House of Lotdisiverse Tankship Inc of Moravia v. International
Transport Workers FederatiofThe Universe senting]1983] 1 AC 366 Lord Scarman stated that

‘It is, | think already established law that ecoriormressure can in law amount to duress, and that
duress, if proved, not only renders voidable a $&ation into which a person has entered under its
compulsion but is also actionable as a tort, itduses damage or loss : Barton v Armstrong
[1976] AC 104 and PaoOn v LauYiu Long [1980] AC 6The autorithies upon which these two
cases were based reveal two elements in the wrdnduess : (1) pressure amounting to
compulsion of the will of the victim ; and (2) tHegitimacy of the pressure exerted. There must be
pressure, the practical effect of which is commisor the absence of choice (...). The absence of
choice can be proved in various ways, e.g,by ptolssthe absence of independant advice, or by
declaration of intention to go to law to recoveetmoney paid or the property transferred (...). As
Lord Wilberforce and Lord Simon of Glaisdale saidBarton v Armstrong [1976] AC 104 121D «
the pressure must be one of a kind which the lasg dot regard as legitimate’ [...]’

39. Duress thus exists where the pressure on ttents will was so great that the victim had no
choice but to act as he or she did and in partidol@ontract or accept changes in the contractual
relationship.

40. In this respect, in order to characterise su@ssure, the English courts endeavour to take
account of various objective factors such as tlutimis protests at the time of the contract, the
existence or otherwise of an alternative solutmmhim, whether or not he was assisted by counsel,
or whether he sought after the conclusion of thetreat to have it annulled (Pao On v. Lau Yiu
Long [1980] - AC 614, which reiterates the varidastors put forward in Occidental Worldwide
Investment Corporation v. Skibs A/S Avanti [197d]lbyd's Rep. 293, 336).

41. By way of example, in Adam Opel v. Mitras Autatme [2008] EWHC 3205 (QB), an
agreement entered into by a car manufacturer tgpeasate one of its suppliers for the forthcoming
termination of the supply contract could be anmlfer economic duress, as the manufacturer
agreed to pay because the supplier had threatentintinate the supply with immediate effect,
which would have had serious financial and logétamnsequences for the car manufacturer.

42. It follows from these elements that when aypamtokes economic duress it must prove that the
pressure was illegitimate and that it had no chdigeto submit to it. In any event, compulsion



must be distinguished from commercial pressureclwtdannot be sufficient to vitiate consent
(Atlas Express Ltd v. Kafco [1989] QB 833, 839).

43. In the present case, the mere allegation tmaeler is the sole supplier of tea marketed in
France is insufficient to characterise such comenlsall the more than there are no factual
circumstances to corroborate that, in the presasé,cpressure was brought to bear on Anju to
consolidate commercial relations which had existedeveral years by concluding a non-exclusive
distribution contract, and a fortiori a pressureichhwould have had as its object precisely the
stipulation of the jurisdiction clause in favour tbie English courts, all the more so since it is no
disputed that previous commercial relations wemagé conducted in the English language and
that the Anju company, moreover, communicates féelgaresenting its activities in English.

44. Similarly, Anju does not produce any evidendeaoprotest made against Unilever at the
conclusion of the distribution contract, nor doegroduce any evidence of such a protest with
respect to the jurisdiction clause designating Ehgtourts.

45. There is no reason to consider that Anju hadpton other than to accept the conclusion of
that contract, even less to accept the jurisdiatianse as it stands.

46. Although the loss of that supplier was likedydeprive it of the possibility of making a turnove
on that product, it is clear from the documentsdiin the proceedings that Anju’'s business is not
based solely on the marketing of that product &adl on the contrary, it also markets many other
products from Asia, including spices, pasta, raks, dried fruit, biscuits, syrups, wines and $0 0

47. Thus, Anju does not justify the loss it woulavl incurred if it had not concluded the non-
exclusive distribution contract and the share @it tloss in relation to all the products it also
markets, it being noted that, without being exdyesballenged on this point, Unilever points out
that the turnover in 2017 of the marketing of téé bt represent more than 4.2% of its overall
turnover.

48. In the light of these elements, Anju does nloluge evidence of economic duress under English
law, which would have left it with no choice but sxcept the stipulation of the challenged
jurisdiction clause.

On the assessment of the validity of the clause emntthe doctrine of undue influence;

49. As the scope of duress was admitted restrigtivefore the 1970s in Common Law, the equity
courts developed in parallel the principle of unéhftuence, which allows a contract concluded as
a result of pressure by one party on another tegb@side, without the necessity of characterising
the facts as compulsion within the meaning of tben@on Law, in the absence of real threats, or in
the very absence of threats but in the presenea @buse of the relationship of trust between the
parties (sedllcard v. Skinner (1887) 36 ChD 145 [OA]

50. Following the decision of the House of Lordsy&dBank of Scotland v. Etridge (No2) [2001]
UKHL 44, [2002] AC 773, it was thus accepted thatlue influence can be established by showing
that a party has abused the relationship of ttusas established with the other party. Thus, Lord
Nicholls describes two forms of undue influencehis decision:

- “The first comprises overt acts of improper pressar coercion such as unlawful threats”

- "The second form arises out of a relationship betwta persons where one has acquired over
another a measure of influence, or ascendancy,hi¢iwthe ascendant person then takes unfair
advantage



51. Lord Nicholls further explains that two elemgentust be established by the victim (see Royal
Bank of Scotland v Etridge (No2) [2001] paragragh: 2

- “First that the complainant reposed trust and coerfice in the other party, or the party acquired
ascendancy over the complainant”

- "Second, that the transaction is not readily exfileaby the relationship of the parties

52. It follows from these that under English lawamtract may be set aside by a party who proves
that he has been the victim of undue influencentdg prove this directly by stating the pressure or

coercion he has been under; by proving that hénerisa vulnerable person or that he or she has
entrusted the management of his or her affairhénhiands of another party who has abused that
trust by preferring to defend his or her own ins¢se

53. But it is not sufficient to prove the trust ¢da in another party, it must be proved that the
contract can be explained only because the trustoban abused or broken. It must therefore be
proved that the contract cannot be explained binarg reasons.

54. In principle, such a situation cannot ariseMeen commercial companies which negotiate at
arm's length, without regard to the contractuahbed. Moreover, while the terms of the contract
and the fact that a party was able to obtain araonsignificantly in his favour may help to prove
that a stronger party exercised such undue infligvith a view to obtaining the contract, the mere
imbalance of the contract is not sufficient to @tderise such a ground of nullity.

55. In the present case, in order to justify thaudment of the jurisdiction clause, Anju merely
states that it was in a 'situation of economic ddpace on Unilever', that 'PG TIPS tea is an
important tea in the context of Anju Enterprisedjichh specialises in the distribution of food
products from India and Pakistan' and that it bagablished it as the leading tea in its distrauti
network'.

56. It adds that Unilever required it to concludeca-exclusive distribution contract in June 2013,
even though the parties' commercial relations rehlzonducted since 1994 without a framework
contract, and that in so doing it had no choice toutaccept the jurisdiction clause which is
"extremely unfavourable" to it in that it gives eigo the application of English law and the
jurisdiction to the English courts. It thus consgléhat the insertion of that clause gives Unilexer
significant advantage in determining the jurisdintof the English courts.

57. However, in the light of the criteria laid dowabove in English law, none of these elements
makes it possible to adduce actual evidence ofettexcise of undue influence with concrete
elements of the dispute, as it cannot be regardexbjgctively abnormal for parties who have been
in business relations for several years to wishemshrine their relationship in a distribution

contract, even if it is non-exclusive, being obsenthat Anju does not produce evidence in the
proceedings of any protest at the time or any derusamaking it possible to characterise the
existence of pressure emanating from Unilever.

58. On the other hand, the mere fact that thiseagest is subject to English law and to the English
courts, when it is not disputed that the previoxshanges were conducted in the English language
and that it relates to the purchase of a produciufaatured by an English company, cannot in itself
be inexplicable and in any event cannot in itskHracterise an excessive advantage for the benefit
of Unilever.

59. The plea alleging invalidity of the jurisdiaticclause on the ground of undue influence is
therefore not characterised.



60. In light of all of these elements, Anju's claian the nullity of the jurisdiction clause shak b
dismissed and, consequently, the judgment of thies Bommercial Court of 18 April 2019 shall
be upheld in all its provisions.

Costs

61. The fate of the costs and the procedural indgnhias been settled exactly by the Commercial
Court.

62. At this court level, Anju, the losing party,afhbe ordered to pay the costs, which shall be
recovered in accordance with the provisions ofcdetb699 of the Code of Civil Procedure.

63. In addition, it shall be ordered to pay Unilewshich had to incur irrecoverable costs in order

to assert its rights, compensation under Articl® o the Code of Civil Procedure which fair
overall sum is set at EUR 5 000;

V - ON THESE GROUNDS, THE COURT HEREBY

1 - Upholds the judgment of the Paris Commerciair€of July 18, 2019;
Adding to it,

2 - Orders Anju Enterprises to pay Unilever UK Lied the sum of 5,000 euros under Article 700
of the Code of Civil Procedure;

3 - Orders Anju Enterprises to pay the costs tedoevered in accordance with the provisions of
Article 699 of the Code of Civil Procedure.

Clerk President
Cyrielle BURBAN Frangois ANCEL



