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APPELLANT:

Company (A)

Having its registered office [ ]

Registered in the Commercial and Companies Reg$térsailles under the number [ ]
Represented by its legal representatives,

Represented by, member of the Bar of]...]

RESPONDENT:

Company (B)

Having its registered office [ ]
Represented by its legal representatives,
Represented by, member of the Bar of]...]

COURT COMPOSITION

The case was heard on 08 January 2019, in opehlmfore the Couitomposed of:
M. President

Judge

Judge

who ruled on the case, a report was presentea digthring by [ ] in accordance with Article 785 of
the Code of Civil Procedure.
Clerk at the hearingMrs (...)

The case was submitted to the Public Prosecutbattending the hearing, who filed electronically



his written opinion on 30 November 2018, the partiaving been notified of it ;
JUDGMENT:

— Adversarial

— judgment made available at theClerk's officee, plarties having been notified in advance under
the conditions provided in the second paragraphriidle 450 of the Code of Civil Procedure.

— signed by (...), President and by (...), Clerkmttom the minute was delivered by the signatory
judge.

Facts and procedure

1. (B) (hereinafter (B)) is a company incorporatedem@hanian law and operating in construction.
It signed a cooperation agreement on 11 August 20t (C) incorporated under Swiss law

(hereinafter (C)), a subsidiary of the Italian grdD), the international investments of which itava

responsible for.

2. The cooperation agreement related to the castgiruand operating of a cement plant in Ghana,
which was to take place in several stages andaib te the creation of a joint cement company in
which (B) would have had a shareholding.

3. This contract provides for the application okeh law and conferred jurisdiction on the
competent courts in Paris.

4. The French company (A), a member of group {®a holding company involved in the legal
and financial arrangements of the project.

5. In April 2016 the construction project was pathmld.
6. By registered letter dated 29 November 2016r{foymed (B) that it withdrew from the project.

7. Pleading the wrongful termination of the coofieraagreement and its defective performance,
(B) had (C) and (A) summoned by a bailiff's deetkdaB January 2018 to appear before the Paris
Commercial Court, seeking pursuant to the formeicks 1134, 1135, 1147 and 1382 of the Civil
Code that they be ordered jointly and severallgag damages and interests in compensation of its
loss which it estimates at over USD 7 million.

8. Before any discussion on the merits, (A) raitesl lack of territoral jurisdiction of the Paris
Commercial Court in favour of the Verailles Comnmakr€ourt , the court within whose jurisdiction
its registered office is located.

9. By judgment handed down on 20 September 20&8P#1is Commercial Court ruled out the plea
of lack jurisdiction, found that it has jurisdictido hear the case on the merits, holding thaether
was no doubt as to the opportunity to hear andddemn the various claims together, on the basis of
Article 8 of the European Regulation No 1215/20121®» December 2012 and the cooperation
agreement in which (A) was mentioned, even if iswat a signatory.

10. The court dismissed (B)'s claim for abuse otpdure and ordered (A) to pay (B) the sum of
EUR10,000 under Article 700 of the Code of CivibBedure, reserving the costs and referred the
parties to be heard on the merits.



11. On 5 October 2018, (A) lodged an appeal agdivestudgment in the Paris Court of Appeal
against (B) and, after it had been authorised tosaldoy order of 19 October 2018, had (B)
summoned by bailiff's deed of 29 October 2018 fbearing on 20 November 2018.

12. At that hearing the case was remitted to 4 Bées 2018 and then to 8 January 2019, the date
on which it was withheld.

Il Claims of the parties:

13.According to its final submissions sent electronidly on 28 December 2018, (Apursuant to
Articles 6-1 of the European Convention for thetBction of Human Rights and Fundamental
Freedoms, 4.1, 8 and 63.1 of Regulation No 121322112 December 2012 on jurisdiction and
the recognition and enforcement of judgments il eind commercial matters and Articles 75 and
96 of the Code of Civil Procedure, requests thertctm overturn the judgment of the Paris
Commercial Court of 20 September 2018 in all itsvsions, including the order on the basis of
Article 700 of the Code of Civil Procedure andimihe litis, to decline its jurisdiction over (A).

14. It requests that the Paris Commercial Courfdo@d as having no jurisdiction over (A), to
direct (B) to better lodge its claims in favourtbé Versailles Commercial Court and to dismiss all
its claims, including its claim for abuse of proues and that it be ordered to pay EUR 20,000 on
the basis of Article 700 of the Code of Civil Prdaee and to pay all the costs.

15. According to its final submissions sent electronidly on 20 November 2018, (B) askthe
Court to uphold the judgment of the Paris Commeéreaurt of 20 September 2018 and to overturn
it in that it has dismissed its claim for damages eterest for abuse of procedure.

16. It requests that all the claims of (A) be dissed and that it be ordered to pay damages in the
sum of EUR 20,000 for abuse of procedure pursisetticle 32-1 of the Code of Civil Procedure
and the additional sum of EUR 10,000 for the appeateedings pursuant to Article 700 of the
Code of Civil Procedure and to pay all the costthefproceedings of the first instance and of the
appeal, including the legal fees of (...) represeénby...,. in accordance with the provisions of
Article 699 of the Code of Civil Procedure.

Il Pleas of the parties

17. In support of its plea of lack of jurisdictionof the Paris Commercial Court, (A)claims that
the jurisdiction of the court must be determinedasordance with Regulation No 1215/2012 of 12
December 2012 (Brussels | Regulation (recast))clvidys down the principle that the courts of the
place where the defendant is domiciled have jwtsth and that the conditions forprorogation of
jurisdiction provided in Article 25 of that regulan in the case of a jurisdiction clause are not
satisfied in the present case as it has not agoethis clause.

18. It claims that it is a third party to the coogge®n agreement signed between (C) and (B), that i
not binding on it.

19. It claims that, since there is no other Eurapgavision to designate the Parisian court, it is
proper to apply the internal rules of territorialrigdiction, which designate the Versailles
Commercial Court pursuant to Articles 42 and 43hef Code of Civil Procedure, the court of the



place where it has its registered office.

20. According to (A), the commercial court mistalyereferred to Article 8 of Regulation No
261/2004 to find it has jurisdiction, which confespecial jurisdiction in case of plurality of
defendants and does not apply in the present semse the court is not seised on the ground of the
domicile of one of the defendants, none of thendneg within the jurisdiction of the Paris Court
of Appeal, but pursuant to a jurisdiction clause.

21. It adds that while it is aware of the standafrghroper administration of justice, that standard
cannot be asserted against the fundamental righdefence of (A) guaranteed by the ECHR and
the Charter of Fundamental Rights.

22. It challenges the application of Article 333tbé Code of Civil Procedure, relied on by the
public prosecutor’s office to rule for theParisjanisdiction, as this is concerning the compulsory
intervention of a third party in proceedings whistmot presently the case.

23.In response, (B)argues principally that (A) is bound by the jurgthn clause of the agreement
of 11 August 2011, which is valid under Article 28 the Regulation (EC) No 44/2001 of 22
December 2000 preceding the Brussels | Regulatewast), as it agreed to its terms by performing
the obligations under the cooperation agreement.

24. 1t highlights to that end that (A) was heavilyolved in the early stages of the project, poigti
out that it was precisely identified and designaitedhe contract under various articles (3.2.1;
(3.2.3) and that it participated in the differetaiges of the project by taking part in the purchafse
the land and by becoming the sole shareholdereot&ment company [ ] which made the various
proposals for the transfer of shares to (B) in ed&oce with the contractual provisions.

25. It claims that A's plea of lack of jurisdictiom the basis of Articles 4.1 and 8 of the Brussels
Regulation (recast) is inoperative since it is sietthe French courts of the Member State in which
it is domiciled and that it is a principle that theisdiction clause shall supersede the special
jurisdiction rule of Article 8 of that regulationh&n there are multiple defendants.

26. In the alternative, it considers, in the ligbtghe recital n°21 of the preamble to the Regoat
that it would be contrary to the principle of th@jper administration of justice to rule separataly

the case, stressing that the claims derive fronsémee contract and relate to the same project and
are manifestly connected.

27. Lastly, it points out that bringing part of tbase before the Versailles Commercial Court would
expose to the risk of giving rise to conflicting iareconcilable judgments and that this situation
would be contrary to the rule of juridictional dstgure provided for in that case in domestic law b
the provisions of Article 101 of the Code of CiRitocedure.

IV — Opinion of the Public Prosecutor.

28.According to its written submissions notified 3 November 2018, the Public Prosecutor is of
the opinion that the court shall uphold the decisio

29. It considers that the lack of jurisdiction edsby (A) is a purely internal conflict of courtsca
that the jurisdiction of the Parisian court is ffistl by the jurisdiction clause by which (A) is ured



insofar as it has taken part to the contract. Jf\i#&re to be held to be a third party to the canttria
relies on Article 333 of the Code of Civil Proceduo found the Parisian jurisdiction, that requires
the third party called into the proceedings to @ppkefore the court seised of the original
proceedings.

30. In the alternative, the public prosecutor subrtat, where there is an international dispibie,
decision must be uphold on the basis of Articlef 8he European Regulation No 1215/2012 in so
far as there are more than one defendant andinttise proper administration of justice that the
same court rules on all the claims that are gleayhnected.

V- Rea®ns for the decision

On theinternational nature of the dispute:

31. In the present case, (B) is suing two compai{®s a company incorporated under Swiss law,
and (A), a company incorporated under French lavagainst which it claims joint and several
liability in the performance of the cooperation egment concluded on 11 August 2011 for the
construction of a cement plant in Ghana, a praydath was abandoned in 2016 at the initiative of

(©).

32. The appeal seeks to refer back to the Versallemmercial Cour only the claims of the (B)
against (A), the Paris Commercial Court havingsgidtion to hear and rule on the same dispute
between (B) and (C).

33. The court has thus to rule on an internatidmsdute which falls within the scope of Regulation
(EU) No 1215/2012 of the European Parliament andhef Council of 12 December 2012 on
jurisdiction and the recognition and enforcemenfuafgments in civil and commercial matters,
which is applicable to the case, in the case @ballaction brought after 10 January 2015 before a
French court.

34. Pursuant to Article 4 (1) of that Regulatisbject to this Regulation, persons domiciledain
Member State shall, whatever their nationalitysiied in the courts of that Memlfgtate.”

35. However, Article 25 (1) of that regulation pmbes that if the parties, regardless of their
domicile, have agreed that a court or the courtaadlember State are to have jurisdiction to settle
any disputes which have arisen or which may ariseconnection with a particular legal
relationship, that court or those courts shall hguasdiction, unless the agreement is null anddivoi
as to its substantive validity under the law of tthdember State. Such jurisdiction shall be
exclusive unless the parties have agreed otherwise.agreement conferring jurisdiction shall be
either:

(@) in writing or evidenced in writing;

(b) in a form which accords with practices whicle fharties have established between themselves;
or;

(c) in international trade or commerce, in a forrhieh accords with a usage of which the parties
are or ought to have been aware and which in suatlet or commerce is widely known to, and
regularly observed by, parties to contracts if tiipe involved in the particular trade or commerce
concerned (...)".

36. Paragraph 5 of that article provides that aeemgent conferring jurisdiction forming part of a



contract shall be treate@s$ an agreement independent of the other terntseatdntract.

37. In the present case, Article 11.1 of the coaip@n agreement made between (C) and (B) entitled
‘Governing law-jurisdictions’ provides for the apgation of French law and confers jurisdiction on
the competent courts of Paris according to theowalig provisions: if an amicable solution
cannot be found within 30 calendar days followingréten notice from one Party to the other, it is
agreed that all disputes arising in connection withs Agreement shall be settled under the
jurisdiction of the competent Court of Paris ( Fca) translated as followsA' défaut d'accord
amiable dans un délai de trente jours calendainesea un avis écrit d'une partie a l'autre partike, i
est convenu que tout difféerend relatif au présentmat sera soumis au tribunal compétent de Paris
(France):

On theissue whether (A) isbound by the jurisdiction clause:

38. It is for the court to examine, first, whetletause 11.1 of the cooperation agreement which
confers jurisdiction on the Paris courts has abtua¢en agreed to by the parties, what must be
clearly and precisely demonstrated.

39. In that regard, it should be recalled thatresgliction clause in a contract can, in princigaly
produce its effects in the relations between theiggawho have given their agreement to the
contract. For a third party to be bound by suchaase, it is, in principle, necessary that theelatt
has given its consent to this effect.

40. In the present case, the validity of the disputlause, which determines the international
jurisdiction of the Paris court, has not been @raked by (C) and is not called into question by the
parties.

41. (B) claims that (A) is bound by that clausét ahall be deemed to have agreed to it when taking
part in the project for the construction of the eatplant in Ghana, what is disputed by (A).

42. It is common ground that (C) had planned t@ive (A) in the project and that this company is
mentioned in the contract to act of its participatiat certain stages of the project in which it
actually took part in the purchase of the land #rel creation of the cement plant's operating
company.

43. However (A) did not sign the written contrdwattwas agreed between the (B) and (C) and there
is no evidence that it has given effective congenthis clause under the formal conditions laid
down in Article 25 of Regulation No 1215/2012.

44. 1t follows that (A) is not bound by the juristion clause agreed in the contract between (B) and
(C) so that this clause cannot found the jurisdictf the Paris Commercial Court over (A) and that
it is necessary to determine that jurisdiction unithe general rules laid down in Regulation No
1215/2012, in particular under Article 4.1, citeobge, which confers jurisdiction on the French
courts, as being the State in which (A) has itssteged office.

45. However, since Article 4.1 designates the Frdagal order in general with jurisdiction to hear
the dispute, it is necessary to take into accdumiriternal rules of the designated State, indhse
the French rules, in order to determine the countlvhas material and territorial jurisdiction for
this dispute, without reference to Article 8.1 loé tsaid regulation.



On the specially competent court within the French legal system:

46. (A) does not dispute the jurisdiction of thentoercial court but refers to the ordinary rules of
territorial jurisdiction, Article 42 (1) of the Cedof Civil Procedure, that provides thahé court
having territorial jurisdiction shall, unless othsise specified, be the court of the place where the
defendant is domiciled”.

47. However, the jurisdiction of the court of tHage of domicile is not exclusive .The plaintiff in
case of plurality of defendants may sue the corakfets before the same court, as long as the
choice of court is not arbitrary and that thera islose connection between the claims justifying
their being judged together according to the gdnmaciple of the proper administration of justice
in order to avoid that conflicting or irreconcilaltlecisions be given.

48. This solution, which requires an assessmettteotircumstances of the case, is consistent with
the objective of the harmonious administrationusttice and the requirement of and the principle of
centralisation of the proceedings laid down in tBeropean Regulation No 1215/2012, in
accordance with recitals 16, 21 and 24, which dtaé¢ in addition to the defendant’s domicile,
there should be alternative grounds of jurisdictioaised on a close connection between the court
and the action or in order to facilitate the souadiministration of justicg that ‘in the interestsf

the harmonious administration of justice it is nexa@y to minimise the possibility of concurrent
proceedings and to ensure that irreconcilable judgis will not be given in different Member
States and that ‘when taking into account the proper administratmijusticesthe court of the
Member State concerned should assess all the cateunves of the case before it

49. In the present case, at the end of its sumrf®nklames (C) and (A) for having in a concerted
manner, jeopardized the project for the constructibthe cement, by failing to comply with their
undertakings under the cooperation agreement amddngfully terminating their relations.

50. It claims that they are jointly and severai@ple for its loss caused by the same factual tstia
arising from the same project pursuant to the forArécles 1134, 1135 and 1147 and 1382 of the
Civil Code.

51. The court observes that the international glicteon of the Parisian courts to deal with the
dispute between (B) and (C) was objectively chosenpnsideration of a jurisdiction clause which
iIs not challenged by (A) with regard to (‘C’), Ieing observed that it did not bring this co-
defendant into the case.

52. If (A) disputes the existence of facts foundiast it, it must be held that the assessmentaif th

company’s involvement is a matter for the courtngilon the merits of the case and does not call
into question the identity of the facts and thanstafor payment in respect of which the court is
initially seised.

53. It follows from the foregoing that the closennection between the claims of the dispute is
established and that there is an obvious intenetta fact that (C) and (A), which are also part of
the same group, should be judged together andhbd®arisian Court, already seized, should know
of the all case in the interest of a proper adrai®n of justice.

54. The opposite solution would in fact be to dsste the knowledge of an international dispute
between two commercial courts which might hand daanflicting or irreconciliable decisions,



which would be contrary to the harmonious functigniof the courts and the principle of
centralisation of the proceedings mentionned above.

55. It follows that (B) could sue (A) in the Paf@@mmercial Court, both by application of the
criterion of sound administration of justice and thve basis of the undisputed close connection
between the claims, and that it is appropriateptwold the judgment of the Paris Commercial Court
which dismissed the plea of lack of jurisdictiordastated that it was appropriate to judge together
the actions brought against (C) and (A).

On theviolation of Article 6 of the European Convention on Human Rights:

56. (A) does not establish that for the Paris ConsraeCourt to keep dealing with the case would
deprive it of access to a court allowing it to exse its rights.

57. Nor does it establish that it would be contrtaryhe provisions of the European Convention on
Human Rights and in particular to Article 6 theremfcording to which everyone is entitled to have
his case heard by an independent and impartialirtab established by law, to rule for the
jurisdiction of the Paris Commercial Court and tinat of Versailles.

58. The violation of Article 6 of the European Cention on Human Rights is therefore not
established.

On the claim for damages for abuse of procedure

59. Article 32-1 of the Code of Civil Procedure yides that a person who acts in a dilatory or
abusive manner may be sentenced to a civil4die@ maximum of EUR 10,000, without prejudice
to any damages claimed.

60. The exercise of legal action is, as a matterioiciple, a right and turns into an abuse oftsgh
which may give rise to damages only where theeefault that may engage the civil liability of its
author.

61. (B) does not claim any circumstances charaateyia fault likely to engage the liability of (A),
so that the judgment shall be uphod on this account

On the other claims:

62. The court made a fair application of Articled7df the Code of Civil Procedure and justified of
Article 696, so that the appealed judgment shalli®old.

63. The costs for the first instance and the apperdeedings are to be charged on (A).

64. It shall also be ordered to pay to (B) the firBUR 7,000 pursuant to Article 700 of the Code
of Civil Procedure, in addition to the indemnityesldy awarded by the judges.

IV ON THESE GROUNDS, THE COURT HEREBY

65. Upholds the judgment of the Commercial Coti@®September 2018 in all its provisions.

66. Orders (A) to pay (B) the sum of EUR 7,000 uriiéicle 700 of the Code of Civil Procedure.



67. Orders (A) to pay the costs of the proceedofghe first instance and of the appeal, inclgdin
the legal fees of (...) represented by (...), pamsto Article 699 of the Code of Civil Procedure.

Clerk, President



