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|- Facts and proceedings

Facts

1. SAAD Investments Company Limited (hereinaftererefd to as SICL) is a company
incorporated under the law of Cayman Islands whield Mr (A) as chairman and which
presents itself as a holding company managing #ADCSGroup’s assets, which activities
focused on the real estate sector.

2. IFA is a private investment bank, formerly reéetrto as BSI Ifabanque, which requested the
withdrawal of its licence as a credit institutiom 28 March 2012. Mr. (A) was a shareholder of
this bank and still a member of its board on 8 M&2012.

3. SICL went into judicial liquidation by judgment 48 September 2009 from the Cayman
Island’s Grand Chamber, following the applicatioada on 30 July 2009 by multiple creditors
for a lump sum of USD 608,948,758.09. The liquidatbave been put in charge of starting
proceedings to proceed to the recovery of the cogipassets and goods.

4. Having noted that bank transfer of USD 50,000,088 been made by BSI Ifabanque, now
IFA, on behalf of SICL to an account opened in tleme Delmon Dana Company EC
(hereinafter referred to as Delmon Dana) in May®Qihd stressing the suspicious nature of
that transfer, which took place a few days before (A)'s assets, the former chairman and
ultimate economic beneficiary of the SICL, weredided by the regulator of the Saudi Arabian
Monetary Authority, the liquidators of the SICL light an action before the courts of the State
of Bahrain against Delmon Dana in order to obtdie teturn of that sum, which they
considered to have been fraudulently removed flenSICL creditors.

5. By judgment of 14 July 2013 handed down by thehB@a Chamber for Dispute Resolution,
Delmon Dana has been ordered to pay this sum thgundators, which could not be recovered
due to its state of insolvency.

Proceedings

6. On 26 June 2013, the SICL liquidators, actinghieir official capacity, filed a claim under
Article 145 of the Code of Civil Procedure with tReesident of Paris Commercial Court for the
appointment of a bailiff in charge of looking fooauments proving that the bank transfer to
Delmon Dana had been made in violation of IFA'sigattion and that IFA had knowingly
facilitated a transaction aiming at diverting SI€Rssets at a time where its financial situation
was precarious.

7. By order dated 27 June 2013, the President oP#ress Commercial Court appointed a bailiff,
with the task, in particular, of seeking and ohtagna certain number of documents and
correspondence, including electronic correspondemetating to the relations between IFA and



SICL, the transfer of USD 50,000,000 appearinghenMay 2009 bank statement of SICL and
the transactions carried out during May 2009 oretteunts.

8. The baliliff accomplished his mission in July 2005 1 August 2013, SICL sued IFA before
the President of the court of first instance toeorthe bailiff to hand over all the documents
collected during the execution of the ordered memsund placed under sequestration. As a
counterclaim, IFA filed a request for withdrawaltbé order of 27 June 2013.

9. By order of 30 January 2014, the President ofctiat of first instance dismissed, inter alia,
IFA's application for withdrawal of the order of 2dne 2013.

10. It is in these circumtances that SICL, throughliguidators, also sued IFA before the Paris
Commercial Court by bailiff's writ of 16 May 2014.

11. As the Court of Appeal dismissed, by judgment9oflune 2016, its application for the
withdrawal of the order of 27 June 2013, IFA lodgedlaim before the Court of cassation,
citing in particular the legitimate impediment rigg from the need to comply with the
professional secrecy requirement set forth in Agtic. 511-33 of the Monetary and Financial
Code.

12. By judgment of 29 November 2017, the Court o$sadion dismissed IFA's claim, considering
in particular that "banking secrecy set forth irtidle L. 511-33 of the Monetary and Financial
Code does not constitute a legitimate impedimenhiwithe meaning of Article 145 of the
Code of Civil Procedure when the request for dmate of documents is directed against the
credit institution not in its capacity as a confidal third party but as a party to the lawsuit
brought against it with a view to seeking its pbksiliability in carrying out the disputed
transaction ».

13. In a judgment handed down on 22 February 20e8Paris Commercial Court :

- Dismissed all claims of SICL acting by its judiktliquidators;

- Ordered SICL to pay IFA the sum of EUR 5,000 parg to Article 700 of the Code of Civil
Procedure;

- Ordered SICL to pay the costs.

14. SICL, acting by its liquidators, appealed thégision by notice dated April 26, 2018.

15. Ruling by order of 20 November 2018 on IFAguest to have exhibits Nos 1 to 11, 13, 16, 20,
35, 43, 44, 49 to 55, 57 to 60, 62, 64, 66 and @hmounicated by SICL removed from the

proceedings, the pre-trial judge invited SICL, agtby its liquidators, to communicate to IFA he

translation of Exhibit No. 62 listed in its list exhibits within 8 days from the date of his arde

and rejected the rest of IFA's requests.

16. The order for the termination of the proceedings issued on June 4, 2019.

IlI- Claims of the parties

17. According of its latest summary submissions sent ettronically on 8 April 2019, SICL,
acting by its judicial liquidators (...), acting this capacity, requests the court, in particulager
Articles 1147 and 1937 of the Civil Code and L. 86&t seq. of the Monetary and Financial Code
to:



- OVERTURN in its entirety the decision issued by tParis Commercial Court on February 22,
2018.

And, ruling again :

- FIND AND RULE that the bank wrongfully transfedreon 20 May 2009 the sum of USD 50
million from the bank account No. [...] of SAAD INMSTMENTS COMPANY LIMITED opened
in its books to the bank account of DELMON DANA,;

- FIND AND RULE that this fault directly caused SBANVESTMENTS COMPANY LIMITED

a harm evaluated at the sum of USD 50 million, sciijo adjustment;

Consequently,
- ORDER IFA to refund SAAD INVESTMENTS COMPANY LIMIED the equivalent in Euros of
the sum of USD 50 million with legal interest frahe date of the writ of summons.

In any event,

- FIND that IFA's cross-appeal has no merits anfNDIES IFA's claims,

- ORDER IFA to pay the sum of EUR 30,000 under @eti700 of the Code of Civil Procedure;
- ORDER IFA to pay all the costs of the proceedings

18. According to its latest respondent's submissions atuding cross-appeal, sent electronically
on 19 December 2018IFA requests the court, with reference in particuta Article 2 of the
Constitution of 4 October 1958 and Article 6 of theropean Convention on Human Rights, of the
de Villers-Cotteréts Order of August 1539, and des 906 and 909 of the Code of Civil
Procedure, Articles 15, 132 and 135 of the Civid€oin addition to Articles 1984 et seq. of the
Civil Code, in particular Article 1991 of the Civilode, Article 1147 of the Civil Code, to :

- Dismiss exhibits Nos. 1 to 11, 13, 16, 20, 35,448 49 to 55, 57 to 60, 62, 64, 66 and 67 filgd b
SICL in English on 21 September 2018, the Frenahslations of which were communicated on 5
and 21 November 2018 ;

Accordingly,
- Find and rule that SICL has failed to adduce enat of the facts relied upon;

Primarily,

- Overturn the judgment of the Paris Commercial i€ofl February 22, 2018 in that it dismissed
IFA SA's application for dismissal of the actionSdad Investments Company Limited,

- Overturn the judgment of the Commercial CourPafis of February 22, 2018 in that it dismissed
IFA's claim for payment of the sum of EUR 10,000damages on the basis of the abusive exercise
of the right of action;

And granting IFA's cross-appeal,

- FIND SICL's appeal inadmissible ;

- ORDER SICL to pay IFA damages in the sum of EWROQO0 on the basis of the abusive exercise
of the right to institute legal proceedings;

Subsidiarily,
- Adopt the reasons of the judgment of the Parisi@ercial Court of 22 February 2018;
- Uphold the said judgment in that it dismissedélBaad Investments Company Limited's claims;

More subsidiarily,
- Find and rule that SICL does not prove any loss ;



- In the further alternative, find and rule tha¢ tharm alleged by SICL is the loss of the chance of
non-execution of the disputed transfer orderedhieyappellant; find and rule that this harm cannot
be borne by the agent for the benefit of the ppaki

In any event,

- Dismiss the appellant's claims and submissions ;

- Uphold the judgment in so far as it ordered Siaa@stments Company Limited to pay IFA the
sum of EUR 5,000 under Article 700 of the Code wiilProcedure;

- Uphold the judgment in so far as it ordered Saagstments Company Limited to pay the costs
of the proceedings at first instance;

Adding,

- Order SICL to pay IFA the sum of EUR 30,000 undgicle 700 of the Code of Civil Procedure;
- Order SICL to pay the costs of the appeal, indgdhe legal fees of (M) in accordance with
Article 699 of the Code of Civil Procedure.

Il — Reasons for the decision

A. On the claim for dismissal of the exhibits filad the proceedings by SICL

20. IFA requests the court under Article 135 of @ade of Civil Procedure to dismiss from the
proceedings foreign-language exhibits Nos 1 talB]1 16, 20, 35, 43, 44, 49 to 55, 57 to 60, 62, 64,
66 and 67 which it considers were not communicatetlie time. IFA argues that SICL lodged its
exhibits partially on 5 November 2018 and fully ®h November 2018, whereas its submissions
were sent on 26 September 2018. IFA argues thatfilimg was late and considers that it has
reduced its deadline for replying. It alleges tiied constitutes unfair conduct and a violatioritef
right to a fair trial.

21. As aresponse, SICL asserts, first, that g#gsiest is exactly the same as that which was d#cide
against IFA by the pre-trial judge in his order2®f November 2018 and that IFA does not bring
any new elements. Secondly, it points out thatetkigbits at issue (with the exception of Exhibit
67) are exactly the same as those filed at fisgaimce, without a certified translation but witfree

and accurate translation, and that IFA did not meke incident at first instance. It points out that
the failure to serve exhibits at the same timehasappellant's submissions is not sanctioned by the
inadmissibility of the exhibits, the only possildanction being that a late communication deprived
the other party of sufficient time to examine tipposing exhibits and reply to them within the time
allowed by the timetable for the appeal proceeditigsubmits on that point that the submissions
filed by IFA on 19 December 2018 show that IFA vedde to respond to all the pleas raised by
SICL on the basis of the contested exhibits.

Thereupon,

22. Under article 135 of the Code of Civil Procefjuthe judge may dismiss from the debate
exhibits that have not been filed in due time.

23. In the present case, it is clear from the phegdthat the disputed exhibits which had already
been filed at first instance were submitted on appdgth a free translation and then a sworn’
translation, by 21 November 2018 at the latestthst IFA, which was already aware of the

existence of most of those exhibits which had dlyelaeen filed at first instance, was also given
sufficient time to examine them and prepare itdtami submissions, which were sent electronically
on 19 December 2018.



24. In the light of these elements, this claim ksbaldismissed.
B. On the SICL's right of action

25. IFA claims under Article 32 of the Code of CiRrocedure that SICL's claim is inadmissible on
the ground that it is deprived of the right to scto far as IFA complied with the banker's duty of
non-involvement by executing the disputed transfeler given by SICL, which remains the same
person, despite the initiation of the insolvencggeedings, and cannot therefore invoke its own
turpitude.

26. SICL replies that the reasoning of IFA sterosfa confusion between the issue of which legal
person has the possibility, within the meaning dicde 31, of bringing an action (that issue being
that of the interest in bringing proceedings) dmat bf whether the action duly brought has merits
or not (that issue being a matter for assessmethemerits of the action). It argues that, in the
present case, it has an interest in bringing piings against its bank in order to establish its
liability in connection with a transaction affegjiits assets recorded in the IFA's books. As regard
the common law rule of estoppel, it states that thanciple is applicable as a ground of

inadmissibility only where a party makes claims ethare contradictory and irreconcilable with

each other, which, in its view, is not the casesher

Thereupon,

27. Under article 32 of the Code of Civil Procedumey claim made by or against a person without
the right of action is inadmissible.

28. However, the assessment of the right of thadators of a company to pursue the liability of
the bank in whose books it held an account, for ékecution of a transfer order which had
nevertheless been requested by the managers afaimgtany, is not a question of admissibility of
the action but a question of merits, the liquidatoging, in any event, admissible to act on bedfalf
the company in liquidation with regard to the posveonferred on them by the judgment of 18
September 2009 of the Grand Chamber of the Caysiands.

29. Furthermore, as the liquidators have been gthhenmission of recovering the assets of the
liquidated company, no turpitude can be invokedregahem on the grounds of admissibility on
account of the acts of the former directors of tt@nhpany, in particular with regard to a funds
transfer order executed by a bank which they claam executed in breach of its duty of care.

30. The plea of inadmissibility shall thereforediemissed.
C. On the breach by IFA of its duty of care

31. SICL explains that in law, credit institutioase bound by an obligation of vigilance which
moderates the principle of non-interference bylthek in the customer's affairs and which imposes
the obligation to detect transactions of an abnbonanusual nature, the obligation not to assist i
manifestly illicit transactions and compliance witibligations with regard to the fight against
money laundering and the financing of terrorisma@cordance with Articles L.561-1 et seq. of the
Monetary and Financial Code.

32. SICL specifies in particular that the breachth&f duty of care is to be assessed in accordance
with the law in concreto with regard to the susmisi nature of the operation and the behaviour
expected of a normally prudent and diligent bankethe same circumstances. It adds that the
banker may refuse to proceed with a transactighempresence of an apparent anomaly, which may



take the form, for example, of a transfer thatnsigual in relation to the normal operation of the
account and is not in line with the amount of thare capital of the company holding the account
and with its corporate purpose.

33. SICL submits that, in the present case, IFkedain its duty of care by authorising a manifestly
abnormal and suspicious transfer, the unlawful neatd which it could not have been unaware. It
argues that the abnormal nature of the transfissae is apparent, in particular, from the amodnt o
the sums transferred, the identity of the reciparthe funds, the lack of economic justificatiama
consideration for the transfer, the existence gfrevious transfer at issue and the precarious
economic situation of SICL at the material time.

34. As a response, IFA, which points out that d peecisely executed a transfer order from SICL,
submits that the duty of care derogates from thecimle of non-interference, since only the
appearance of an irregular transaction obliges lheker to derogate from the principle of
neutrality, and that the anomalies justifying ttanker's intervention are interpreted strictly bg th
case-law.

35. It points out that the abnormality resultingnfr the balance of SICL's account in IFA's books
was rightly dismissed by the first judges, who hidt the balance of SICL's account with IFA,

namely USS 78 054 on 31 October 2008, alone casuifite to characterise the transaction as
abnormal having regard to the size, nationalityueaf the plaintiff's assets and the geographical
location of its centres of activity, which alonexanstrate the need to have several bank accounts.

36. IFA points out that Delmon Dana was alreadyniified in the bank's books as a company
whose corporate purpose is the import-export ofdgotrade and real estate investments and that
the immediate economic justification for the opematby an imminent real estate investment in
Saudi Arabia suggests prima facie a transactioiing with the corporate purpose of the two
companies.

37. IFA further explains that the plea based onlibeker's failure to comply with his duty of
vigilance with regard to the fight against moneyndering and terrorist financing is ineffective
because this mechanism is exclusively intendeddtept the public interest and cannot be a source
of rights or obligations in civil matters in accartte with the case law of the Court of Cassation
(Com. 28 April 2004 No. 0215054).

38. It adds that the transfer of funds had theadtaristics of a usual transaction, it being obsgrv
that there is no dispute as to the origin and tyeal the transfer order, its beneficiary and the
perfect execution of the instruction, in full conapice with it.

39. It states that SICL was not in financial diffily on the date of the transfer, as the cessation
payments was subsequent to the disputed transiérthat it was not in a position to anticipate the
collective proceedings of SICL opened on 18 Sep&rab09.

Thereupon,

40. If the banker is bound by a duty of non-intexfece which requires him not to interfere in the
affairs of his customers and if this duty impliéattthe bank does not have to carry out research,
nor to demand justifications, to ensure that therajons requested of it by a customer are lawful
and not contrary to the customer's interests, doty finds its limit in the duty of vigilance and
supervision which is incumbent on him to detectaappt anomalies.

41. Thus, account transactions that are by theiureaamount or frequency unrelated to the



customer's habits are likely to engage his liapilit

42. In the present case, it emerges from the eshsoibmitted in the proceedings that, on 18 May
2009, SICL made a bank transfer in the sum of USPD@),000 from another account which it held

in a bank in Zurich (Citi Private bank) to an aaebwhich it held in the books of BSI Ifabanque,

now IFA.

43. On the basis of a "cash transfer swift appfosaned by Mr (A), manager of SICL, IFA
transferred the same amount in debit from that @aicto another account also opened in its books
in the name of Delmon Dana, a company registerdtienState of Bahrain whose capital is held,
inter alia, by the company BSI Ifabanque, now IFA.

44. The sum of USD 50,000,000 is thus debited ftoenaccount of SICL opened in the books of
IFA on May 22, 2009 (with a value date of May 2009).

45. In this respect, the bank statement dated 29 2089 of SICL's account in the books of IFA
shows that the balance of this account was USD5480 as at 31 October 2008 and that the only
movements that occurred in 2009 concerned thedctins involving the sum of USD 50,000,000
as from 22 May 2009, so that this account remainadtive for almost 7 months, making the May
2009 transaction of a particularly large amountjawal in view of the normal operation of this
account, it being observed that no previous barmktestent allowing, where appropriate, to
corroborate that similar movements would have beearded in the past and on a regular basis, is
produced.

46. Furthermore, whereas IFA recalls that Delmond)dhe recipient of the funds, is a company
with a capital of BHD 1,000 billion (Bahraini Dinaand that several movements were credited to
its account No AA3080 opened in the books of IFAka 2009, those movements remained few
in number, since they were (excluding the disputadsfer) GBP 36 392 093.67 (pounds sterling)
on 9 January 2009, GBP 401 883.87 on 26 Januar§, 208D 2,061,500 on 10 February 2009 and
USD 2 101 137.02 on 5 May 2009, i.e. only four s@stions credited to that account between
January and May 2009, apart from the transfer dd88,000,000.

47. Moreover, while relying on an internal memodurced by SICL, the first recalls that such flows
are proportionate to the amount of the compangstaswhich at the end of 2008 amounted to USD
8.7 billion, or even USD 9.1 billion according to article by Moody's Investor Service, it emerges
from the exhibits submitted to the proceedings,thatearly as January 2009, certain managers
within IFA had clearly questioned the economicificsdtion for a previous transfer to the credit of
Delmon Dana in the sum of GBP 36 392 093.67 from(})y and Mrs (B).

48. On 20 January 2009, IFA's internal control eachpliance department drew up an information
memorandum after having noted on 5 January 2009rémsfer of the sum of GBP 36,390,000
from the account of Markant Properties Limited Ingiog to Mr (A) to the IFA account of Mr (A)
and his wife and then on 9 January 2009, a trardfédhe same amount plus interest (of GBP
2,093.67) to Delmon Dana in the books of IFA. A¢ #nd of the same note, the internal control
department of this bank indicated that it did navé sufficient information on Markant Properties
Limited and Delmon Dana, nor détailed note on the economic justification of heevements

49. As a reply, the Tracfin correspondent at IFAr (i@)) indicated that Mr (A) and his wife were
"wealthy clients whom we have known for many yeamsl that these transactions seem to be in
line with their assets" but that "in view of the@mt of the transactions, the lack of documentation
on Delmon Dana Company and Markant Properties lathitand in accordance with the
recommendations of the banking commission in &$ ilaspection report, we are compiling an



information file and advising senior managemeiitie Deputy General Manager of IFA bank (Mr
(D)) mentioned on this note on 19 February 200%eply that"Mr (E), General Manager, is in
regular contact with these clients, important shenielers of the bariKemphasis added).

50. It is clear from the above that, as early amidey 2009, certain IFA officials had expressed

doubts as to the regularity of certain money trarssfo Delmon Dana and requested that additional
information be provided to justify those transastioand that, secondly, its Deputy General

Manager had justified the transaction by the regedatacts maintained by the General Manager of
IFA with Mr (A), bearing in mind that Mr (A) wassd a major shareholder of the bank.

51. It is, however, established that the disputedement of UDS 50,000,000 five months later
clearly did not give rise to any increased vigiarmmn the part of the IFA bank even though it was
from the same issuer - Mr A - and was intendedHersame recipient, Delmon Dana. The exhibits
submitted show that, following the transfer ordesued by Mr (A), Mr (F), IFA's investment
manager, simply requested by e-mail dated 20 Ma@92®Ir (E)'s authorisation, Managing
Director, to credit"Saad Investments' account and then transfer timelsfuo Delmon Dana's
account"after indicating that he had been informed thatrdguest for authorisation to transfer the
funds had been made by Mr (M)ecause of an imminent real estate investmentaudiSArabia”
and stated thathe transfer from Saad to Delmon Dana is a fressfer between sister companies.
Delmon Dana's only bank account being with BSldfdy) is the reason why the transfer passes
through us! Following this exchange, and on the basis of gaicularly summary information
alone, Mr. (E) agreed to the bank's execution efttansfer of funds.

52. The lack of any other steps on the part of BfArequests for explanations, even though its
directors had been alerted by its internal departimeJanuary 2009, on the occasion of a similar
request for a transfer of funds, of the insufficyrof information on Delmon Dana, is likely to
engage the bank's liability, whereas, moreover, jtiséification given for a ffee contribution
between sister companieshould at the very least have led the bank to beerauspicious of the
legitimacy of this motive, since such a free adhait consideration from one company to another
is likely to characterise an abnormal act of manag#, or even an illegal operation contrary to the
interests of the company whose account was thugedebith a large sum.

53. Moreover, IFA's internal department confirmbdse doubts in an Internal Information Notice
No. 2009-04 issued on May 26, 2009 under the tesfnshich it acknowledges that it hasd'
precise information on the economic justificatidnttte movements of funds between the accounts
of Saad Investment Company and Delmon Dana anddt®unts of the members of the family'(A)
and specifies thaBased on the information available to us, it doesappear that these are sister
companie$ so that the justification given by Mr. (F) wastrsupported by any precise element.

54. The memorandum also concludes that it is nacg$s 'gather recent exhibits on this company
[Delmon Dana] and additional information on the @cmnic justification for these transactions

55. Following this note, the Tracfin correspondehtFA (M. (C)) wrote on 17 June 2009 that the
bank should remain vigilant onhe movements made on these accounts and on tlwi@vof the
group's situation. In order to monitor the movensemte have proceeded to a technical blocking of
the accounts To this measure, Mr. (E), Managing Director BA| replied the same day thdhe

last operations (USD 50,000,000) were the subjé@noexplanatory note based on exchanges of
letters and telephone calls, they have been vailaby the head of compliance of BSI
(unreadable) ... ».

56. These elements show that, clearly aware opdtitentially suspicious nature of the movements
of funds to the benefit of Delmon Dana, given theklof information on the activities of the latter



company and not ignoring the close and person#s libetween the shareholders of the two
companies, IFA had to be particularly vigilant €re few months earlier a similar operation had
been carried out for the benefit of the same comf@imon Dana and its internal departments had
indicated the need to gather more information, wiiticlearly did not do between January and May
2009, given the very fragmentary information gaglgeto authorise a new large transfer of funds on
that date, and in addition that the exhibits paidficm a very close link between the managers of
IFA and M. (A), who was also a "major sharehold=rTFA.

57. It should also be noted that the events whifdci@d both Mr A, the Saad Group and SICL in
the days following the disputed transfer confirratt8ICL did not exercise its duty of care.

58. According to an article in the Financial Tindeted 31 May 2009, that is to say, in the days
following the disputed transfer, the Saudi cenlbrahk ordered the Kingdom's banks to freeze the
accounts of Mr A, Chairman and CEO of the Saad @radnich held 96.2% of the capital of SICL,
which was itself chaired by Mr A.

59. Similarly, several banks, including Arab BankD, Citigroup Global Market Limited, Credit
Suisse, UBS and BNP Paribas, notified the ternonatif the financing contracts concluded with
Saad Group, and in particular SICL, as of 29 Ma§2and during the month of June 2009 due to
payment defaults.

60. In addition, Moody's Investor Service downghdCL's rating as of June 2, 2019 and the
article filed in the proceedings relating to thgormation states that this measure followed public
reports according to which the Saudi monetary atithbad ordered the freezing of the accounts of
Saad's majority owner and its chairman. This artsthtes, inter alia, thdvloody's emphasizes the
close integration between the shareholder and tr@ous beneficiaries of the group at strategic,
managerial and financial level'lt is also added thatMoody's last rating action on Saad
Investissements Company Limited was taken on Jar28r2009, when the outlook changed from
positive to stable (...). Saad Investissements @agnpimited, incorporated in the Cayman Islands,
is a privately owned international investment fliocused on various financial asset classes. At the
end of 2008, it had total assets of USD 9.1 billion

61. The same decline was noted by Standard & Poedigh states thattie measures taken
against the Saad Group follow a regulatory freetecertain personal bank accounts in Saudi
Arabia of the group's owners

62. In this respect, IFA cannot reasonably mainthat it was unaware of the delicate financial
situation of SICL and the Saad Group, even thotggimanaging director sent an internal e-mail on
1 June 2009 with the subject line "(A) group andl Bup"” indicating thatlh view of the delicate
situation of the two groups as it emerges (in) fihancial information, please do not make any
external or internal transfer without my agreemantl/or that of Jeah

63. Ultimately, it appears from a decision of 9 h@013, that the Grand Court of the Cayman
Islands (Financial Services Division) sentenced(N).for breach of his fiduciary duties towards
SICL by having made several transfers of sums ® libnefit of controlling and/or related
companies, including the disputed transfer of USD060,000 to the Delmon Dana company,
confirming, if need be, the abnormal nature of thesisfer under Cayman Islands law, inspired by
Common Law, which, as it appears from a legal chason produced by SICL from the law firm

(. ...) and the Harneys legal guide, from whicleaecerpt is produced, enshrines the fiduciary duties
of the officers and directors of a corporation e torporation Fiduciary duties), including a
“duty to act in what the directors acting in goaoaith consider to be in the best interests of the
company”.



64. Thus, in the days preceding the official anrmeumnent of the freezing of Mr (A)'s assets by the
Saudi Arabian banking authorities and at a timenmihe Saad group and the company SICL were
to be the subject of several letters notifying teesation of credit, Mr A instructed IFA, of which
he was also a shareholder and member of the bdatdleators, to transfer the sum of USD 50,
000,000 to the benefit of a company with which ¢eenpany SICL could not prove any previous
regular business relationship but whose directmes)g in particular the wife of Mr (A), had close
family ties with the principal.

65. It is clear from all those circumstances comeraneous with the transfer at issue, as
illuminated by the events preceding and following that the transfer order had all the

characteristics of an anomaly in the operatiorhefaccount which was to lead IFA, already alerted
by a previous similar suspicious transfer a few therearlier, to refuse to execute that order
without gathering further information so that, benmaly executing the disputed transfer order, the
bank had clearly not exercised its duty of duegditice with full knowledge of the facts and had
therefore incurred liability.

D. On the harm to SICL

66. SICL submits that the damage arising from IF@#ure to fulfil its duty to provide the
necessary USD 50,000,000 , corresponding to amahatsshould not have been subtracted from
its assets.

67. As a response, IFA argues that SICL does natodstrate its harm and argues, in the very
alternative, that the harm could only be the Idsshance that the transfer was not made. It further
considers that the circumstances of the presewt wasld justify the loss of chance being wiped

out through the fault of the appellant, who wasahthor of the instruction to make the transfer.

Thereupon

68. As explained above, the abnormal nature oftridwesfer in question should have led IFA to
refuse to execute it so that, by complying, withexercising its duty of care, it directly and
personally contributed to the loss suffered of USD000,000, a loss which was not random and
cannot therefore be equated with loss of chance.

69. However, if the bank'’s fault contributed tottloss, it does not exonerate the own fault of SICL
which was at the origin, through the intermediairyt®manager - Mr. (A) - of the disputed transfer
request.

70. It is apparent from the exhibits submitted tte High Court of the Cayman Islands, by
judgment of 9 April 2013, ordered Mr. (A) to payndiages to SICL for breach of his fiduciary
duties towards that company by requesting the feeansf several sums which constitute a
misappropriation of that company's assets, inclydirecisely the disputed transfer of $50 million
to Delmon Dana.

71. Thus, SICL's director, Mr. (A), contributedthé time to the damage suffered by that company,
which IFA is entitled to raise against the liquiniat in order to seek, not a total exemption from
liability since that fault was not the exclusiveusa of the damage which could be realised only
with the assistance of the bank, because of it fasulting from failure to fulfil its duty of car,

but a sharing of liability which, in the circumstas of the case, should be fixed at 50%.



72. In the light of the foregoing, the bank's llapishould be assessed at 50% of the loss suffered
so that it shall be ordered to pay damages of USDO®,000 or its equivalent in euros at the
exchange rate on the date of this decision, witerast at the legal rate as from the date of this
decision, constituting the right to compensatiamj aot from the date of the writ of summons as
requested by the appellant, and SICL's other claimal be dismissed.

E. On IFA’s claim for damages for abusive proceeds

73. Since IFA lost, it is not entitled to considieat SICL's action is abusive such that its clabm f
damages shall be dismissed.

F. Costs and expenses

74. SICL requests that IFA be ordered to pay tme sUEUR 30,000 under Article 700 of the Code
of Civil Procedure and to pay all the costs.

75. IFA requests that SICL be ordered to pay tme sEUR 30,000 under Article 700 of the Code
of Civil Procedure and to pay all the costs.

Thereupon;

76. IFA, the losing party, shall be ordered to gy costs.

77. In addition, IFA shall be ordered to pay to Sl@ken in the person of its liquidators, which
had to incur irrecoverable costs in order to asserights, compensation under Article 700 of the

Code of Civil Procedure which fair overall sum&t at EUR 30,000.

IV. ON THOSE GROUNDS, THE COURT

Overturns the judgment of the PARIS Commercial Court of 2bifaary 2018 in all its provisions;
Ruling again,

DismissedFA's request that certain exhibits be dismissenhfthe proceedings;

DismissedFA's plea of inadmissibility;

Orders IFA to pay SICL, taken in the person of its ligaidrs, the sum of USD 25,000,000 or its
equivalent in euros at the exchange rate on theafahis Decision, with interest at the legal rase

from the date of this Decision;

Orders IFA to pay SICL, taken in the person of its ligaidrs, the sum of EUR 30,000 pursuant to
Article 700 of the Code of Civil Procedure;

Orders IFA to pay costs.

Clerk President
Clémentine GLEMET Francois ANCEL



