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APPELLANT :

A
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Represented by (...) of member of the PARIS Bar
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Registered in the Commercial and Companies Regi$t8TRASBOURG under the N°
Represented by its legal representatives,

Represented by (...) of member of the PARIS Bar

COMPOSITION OF THE COURT

The case was discussed on 29 January 2019, incopet) before the Court of Justice:
M. (...), President

Mrs (...), Judge

Mrs (...), Judge

who ruled on the case, a report was presentecedigaring by [...] in accordance with Article 785
of the Code of Civil Procedure.

Clerk, at the hearingMrs (...)

JUDGMENT :
- Adversarial
- judgment made available at the Clerk's officéhef Court, the parties having been notified in



advance under the conditions provided for in tlemsd paragraph of Article 450 of the Code of
Civil Procedure.
- signed by..., President and by..., Clerk to whbenminute was delivered by the signatory judge.

| FACTS AND PROCEDURE

Facts:

1. (A), formerly known as... (...), is a compangarporated under Italian law whose business is the
production and marketing of electronic equipment.

2. (B) is a simplified joint stock company incorpted under French law, which is engaged in the
manufacture and sale of electrical and electrorqaipment for the industrial, tertiary and
household sector.

3. (B) and its Italian subsidiary (C) were doingsimess with the Italian company (A) purchasing
electronic cards (printed circuits) in order todristhem into inverter intended to ensure proper
energy supply of equipment, particularly in the matifield.

4. (A) and (B) concluded a Logistics Agreement (istigs Agreement (B)-(C)) on 7 June 2001 and
business relations lasted until 2011.

5. Taking the view that (A) had committed variougdrhes, (B) informed this company, by
registered letter with acknowledgement of receied 6 June 2011, of its intention to terminate
business relationship effective as of 30 June 28td to cease purchasing electronic cards
accordingly.

6. By letter in response of 23 June 2011 (A) cingiésl this decision.

Procedure

7. It is under these circumstances that (A) broagtibn against (B) before the Nancy Commercial
Court by writ of summons of 28 November 2014, segka ruling on the abrupt termination of
commercial relations pursuant to Article L. 442-6°lof the Commercial Code and compensation
for the damage suffered.

8. By judgment of 27 November 2015 the Nancy ConemkCourt dismissed the plea of lack of
jurisdiction raised by (B) and found it has jurisibn.

9. (B) appealed that judgment. By decision of 25oDer 2016, the Paris Court of Appeal
dismissed the appeal and upheld the judgment dfigmey Commercial Court in that it found it has
jurisdiction and referred the case to rule on tlegits

10. By a provisionally enforceable judgment of d@uary 2018, the Nancy Commercial Court:

- dismissed lItalian documents not translated,

- ruled that the A's action against (B) for coatual liability is time-barred and inadmissible

- found that French law is applicable,

- ordered (B) to pay (A) the sum of EUR 137,80@ether with legal interest rate from the date of



service of the present judgment, with compoundastieper full year in application of Article 1342-
2 of the Civil Code,

- ruled that all other claims of (A) have no merits
- ruled that (B)'s counterclaim has no merits,
- ordered (B) to pay (A) the sum of EUR 7,000 amel ¢osts.

11. (A) lodged an appeal before the Court of ApmeaR2 February 2018. The case was registered
under number (...). (A)'s appeal is essentiallgndid to obtain:

- the upholding of the judgment at first instanoethat it applied Article L 442-6 | (5) of the
Commercial Code and dismissed (B)'s counterclaims,

- that the judgment be overturned in that it rul&dls action against (B) for contractual liabilitig
time-barred and inadmissible, as well as the adbopayment of :

- as regards the action for breach of contracstime of EUR 1,612,454 in execution of firm
orders or, failing this and in the alternative, d@®s in the sum of EUR 631,268,75 for breach
of contract and the sum of EUR 16,523 in reimbuesanof the storage costs incurred by (A);

- as regards the termination of established businglations, damages in the sum of EUR
708,474 for failure to comply with a notice peritlich should have been of 24 months.

12. (B) lodged an appeal against that judgmentMarch 2018. The case was registered under
number (...). (B)'s appeal is essentially seekimdghave the judgment under appeal overturned in
that it refused to dismiss the undisclosed andanstated adverse exhibits, found French law
applicable to the dispute, ordered (B) to pay (# sum of EUR 137,800 in compensation for a
notice period of 6 months on the basis of Articled2-6-5-1 of the Commercial Code, in addition
to the sum of EUR 7,000 under Article 700 of thed€mf Civil Procedure and dismissed (B)'s
counterclaims.

13. The two cases were joined on 20 November 2@@i@nthe number (...)

Il - CLAIMS OF THE PARTIES

14. According to its latest submissions sent electnically on 11 September 2018, (A) requests
the Court, pursuant to, inter alia, Article 2242tloé Civil Code, Article 1191 of the Civil Code,
Articles 1103, 1104, 1193, 1343-2 of the Civil Cated Article L. 442-6 | 5° of the Commercial
Code, to :

As regards (B)'s appeal :

- Rule that (B)'s pleas that (A)'s actions are tlmaered has no merits ;

- Find inadmissible (B)'s pleas regarding allegesv rclaims of (A) lodged in the procedure in
which (A) is appellant;

- Dismiss (B)'s claim for reversal of the appeglethment

As regards (A)'s cross-appeal :



- Overturn the judgment of the Nancy Commercial i€ofi 19 January 2018 in that it found (A)'s
claims based on the contract between the partssnissible;

Ruling again:

- Find admissible (A)'s claims based on the cahtoatween the parties;

As regards non performance of the contract

Principally,

- Order (B) to perform the firm orders;

- Order (B) to pay (A) the sum of EUR 1,612,454¢ayment of these orders;
Alternatively,

- Order (B) to pay (A) damages in the sum of EUR,888,75 for non-performance by (B).
In any event,

- Order (B) to pay (A) the sum of EUR 17,225.00espect of the storage costs borne by the latter
as a result of the breach of the Contract by (B);

On the notice period and compensation for (A)
- Uphold the judgment in that it found that therasva commercial relationship between the parties,
rejected any justification for the benefit of (B)dastated that (A) could reasonably have anticgpate

for the future that there was a degree of contynnithe trade flows with its business partner;

- Uphold the judgment in that it found that the dibions for the application of Article L. 442-6 ?5
of the Commercial Code are met;

- Overturn the appealed judgment in that it seixamonths the duration of the notice period which
should have been granted by (B) to (A);

Ruling again:

- Order (B) to pay (A) the sum of EUR 708,474,0@ompensation for the loss suffered;
In any event,

- Uphold the judgment in that it dismissed (B)'sict@rclaims;

- Order (B) to pay a sum of EUR 35,000 under Agti¢00 of the Code of Civil Procedure;
- Order it to pay the costs.

15. According to its latest submissions sent elecotmically on 17 December 2018, (B) requests
the Court of Appeal to:



As regards (A)'s appeat

- Find (A)'s claims inadmissible;

- Rule that (A)'s claims have no merits
- Dismiss all of (A)'s claims.

IN THE VERY ALTERNATIVE:

- Find and rule that any payment of stocks, firali®r semi-finalised maps, components or other
parts shall be payable only after delivery of tieeniin a good working order.

As regards the cross-appeal
- Overturn the judgment of the Nancy Commercial i€0ti19 January 2018 in that it:

+ Refused to reject all of the adverse unreadabléisalosed, untranslated or unnumbered
exhibits;

* Found that French law is applicable to the dispute,

« Found there are commercial relations between theepa

« Found that (A)'s faults were not sufficiently seisdo justify a termination which was to
be deemed to be abrupt,

* Found that (A) should have been given a 6 montbste,

* Ordered (B) to pay (A) the sum of EUR 137,800, tbgewith interest at the legal rate
from the date of service of the judgment and wdmpound interest ,

« Ordered (B) to pay (A) the sum of EUR 7,000 onlihsis of Article 700 of the Code of
Civil Procedure,

* Found(B)'s counterclaim has no merits,

« Dismissed (B)'s claim for damages and its claimedasn Article 700 of the Code of
Civil Procedure,

» Ordered (B) to pay the costs of the proceedings;

» Ordered provisional enforcement of the judgment.

And ruling again :

- DISMISS from the proceedings AND FIND inadmissiblhe exhibits that have not been
disclosed, in particular the unpublished case-kavd the exhibits filed without a detailed listing o
numbering.

- FIND Italian Law applicable to the dispute
- DISMISS all of (A)'s claims.

- ORDER the reimbursement to (B) of the sums paidA) in execution of the provisional
enforcement of the judgment of the Nancy CommerC@lirt of 19 January 2018, namely the sum
of EUR 137,800 with legal interest from the datesefvice of the judgment, and the sum of EUR
7,000 with legal interest from the date of the jumagt, that is, EUR 145,207.04.

- ORDER (A) to pay to (B) damages in compensatibthe loss suffered as a result of (A)'s failure
to comply with its obligations, in the sum of EUREG5725, with legal interest from 16.03.2015,
date of the claims;



- ORDER (A) to pay all costs and expenses anduhe s EUR 30,000 pursuant to Article 700 of
the CPC for the first instance and of EUR 25,000lie appeal proceedings.

- UPHOLD the judgment of the Nancy Commercial Caidrt9 January 2018 in that it:

+ Dismissed from the proceedings the exhibits draftdthlian and not translated,

*+ Found (A)'s claim against (B) based on contractiadility is time-barred and
inadmissible;

* Found all other claims from (A) with no merits asidmissed them.

Il — PLEAS AND REASONS FOR THE DECISION :

On the admissibility of the exhibits produced by (A

16. (B) raises the inadmissibility of the exhibioduced without a detailed listing or numbering,

and the undisclosed exhibits, in particular theulnighed case-law and exhibits No 10 unreadable.
However, it seeks upholding of the judgment att finstance, which dismissed the Italian exhibits

which had not been translated.

17. In response, (A) does not present any plehisnrégard and requests only in the operative part
of its final submissions that (B)'s claim for res@r be rejected. It does not say anything about the
admissibility of untranslated Italian documents.

Thereupon,

18. The Nancy Commercial Court dismissed the Italend untranslated documents in the
proceedings. As (A) did not challenge the judgmentthis count in its notice of appeal, the
judgment shall be upheld on this count.

19. Exhibit No 10, which is a table of (B)’s prowisal orders to (A), is an important document for
the trial that it is not appropriate to dismisstla outset, the Court reserves the possibility of
examining its legibility and evidentiary value.

20. Finally, (A) has indeed filed a list of exhi&jitannexed to its latest submissions, and thare is
reason to disregard the unpublished and undisclcasetlaw with regard to a source of law which
it is in any event for the Court to know and, whappropriate, to apply in the context of its own
ruling.

21. (B)'s claim in this regard shall therefore bgcted and the judgment of the Commercial Court
upheld on this count.

(B) On the admissibility of (A)'s claims raised inthe appeal proceedings

22. (B) states, on the basis of Articles 564 to 66the Code of Civil Procedure, that the claims fo
performance of the contract and for damages in emsgtion of the loss suffered raised on appeal
are new and therefore inadmissible in that theyewest raised at first instance and they do not
pursue the same aim as that of seeking compendatitack of notice.

23. In response, (A) submits that this ground qiesb is inadmissible because it is submitted by
(B) in response to (A)’s appeal (...). It adds tivaany event, a claim is not new if it aims tlaene



purposes as those submitted to the first judge dvireir legal basis is different and the claims
relating to performance of the contract were alygadde in the initial writ. Lastly, it states ttlhe
claim relating to storage costs is ancillary toataim for performance of the contract and falls
within the provisions of Article 566 of the Code®@ivil Procedure.

Thereupon,

On the admissibility of the plea alleging claimseanew

24. The plea alleging some of (A)'s claims are ewresented in the latests submissions filed by
(B) in the present proceedings, registered undenbew (...), to which the case registered under
number (...) has been joined following an order @f pine-trial judge of 20 November 2018, so that
this plea is admissible.

On the issue wether (A)'s claims are new

25. Pursuant to Articles 564 and 565 of the Cod€iefl Procedure, the parties may not submit
new claims, subject to inadmissibility being raigedofficio, except to set-off, to set aside adeers
claims, to have a ruling on the questions raised @sult of the intervention of a third party bet
occurrence or disclosure of a fact. However, claamesnot new as long as they are intended for the
same purposes as those submitted to the first judg® though their legal basis is different.

26. In the present case, it is apparent from thHabés filed in the proceedings that before the
Nancy Commercial Court, (A)'s claims sought find that (B) incurs contractual liability ; In gn
event, (B) shall be deemed to be liable pursuarrticle L. 442-6 | (5) of the Commercial Code,
on grounds of tort or delict for having terminatedruptly an established commercial relationship
(...) and‘Consequently order (B) to pay the company the sums of:

« EUR 300,076.38 in respect of finalised cards artdamiindrawn;

+ EUR 158,469.79 for loss of margin;

+ EUR 6,894.87 in respect of the almost finalisedisairdered by (B);

* EUR 301,329.70 for the components in the (A)’s \warese ;

« EUR 22,967.80 in respect of sums due to suppliers;

27. It must therefore be observed that (A)’'s clalme$ore the first judges did not relate solely to
compensation for the abrupt termination but alsihvéoconsequences of that termination.

28. Before the Court of Appeal, some of (A)'s cleinelate to the performance of the logistics
agreement concluded between the parties, namehgtjuests to:

- Order (B) to pay (A) the sum of EUR 1,612,454¢ayment of orders;
Alternatively,

- Find and rule that (B) incurred contractual llapiby failing to carry out its orders under Aftgc
2 of the contract of which (A) shall be compensated

- Order (B) to pay (A) a sum of EUR 631,268.75, fog toss suffered by the company as a result of
(B)'s non performance.

In any event,

- Order (B) to pay (A) the sum of EUR 17,225.00r@spect of the storage costs borne by the



company as a result of (B)'s breach of contract;

29. Other claims are based on the lack of a nainme seek an order that (B) pays damages in the
sum of EUR 708,474.00 corresponding to a 24 momtbste period.

On the issue whether the claim for (B) to be ordér® pay the sum of EUR 1,612,454 pursuant
to the logistics agreement is new

30. If the request for an order against (B) for rpapt of a certain sum in fulfillment of its
contractual obligation differs from the request &r order against (B) for payment of damages in
compensation of the failure to comply with thesdigathions, these two actions are merely two
different forms of exercising the same right, namtble right to be compensated for the damage
caused by the non-performance of the logisticseagemt concluded between the parties

31. It shall therefore be held that this claim edisn the appeal proceedings, in that it has theesa
purpose as that made before the first judge amghied at requesting compliance by (Bjth its
contractual obligations or at recognising the sanchor their breach, cannot be deemed to be new
within the meaning of Article 565 of the Code ofviCiProcedure, so that the plea alleging its
inadmissibility shall be rejected.

On the issue whether the claim for (B) to be ordér® pay the sum of EUR 17,225 in respect of
storage costs is new

32. (A) asks for compensation for the storage costgoods which were not withdrawn by (B)
following the notification of the termination ofehr contractual relationship.

33. That claim is ancillary to the one made at finstance in respect of undelivered cards and the
consequence of (A)'s claim against (B) for contractiability, expressly made at first instance. It
cannot therefore be deemed to be new within thenmgaof Article 566 of the Code of Civil
Procedure.

On the issue whether the claim for doubling the rea period is new

34. It is common ground that at first instance twenpensation sought by (A) for the abrupt
termination of commercial relationships was base@ d2-month notice period and that, on appeal,
it applied for a doubling of the duration of thabtice period, claiming that the goods were
manufactured under (B)'s trade mark.

35. However, on the one hand, the increase infimuat of compensation sought by (A) which is
intended tacompensate for the same damage as that soughdtah§tance arising out of the abrupt
termination of commercial relationships does notstibute a new claim.

36. On the other hand, the doubling of the notiegagdl, founded on appeal by (A) based on the
provisions of Article L.442-6 5° of the Commerci@ode, under which ‘Where the business
relationship is for the supply of goods bearing thistributor's brand, the minimum period of
notice shall be double that which would be applieabthe products were not supplied under the
brand of a distributor, constitutes the supplement to that brought atifistince.

37. In the light of these grounds, all pleas of () inadmissibility of (A)'s claims made in the
appeal proceedings shall be dismissed.



(C) On the action for contractual liability brought by (A) against (B):

38. (A) claims that, under Article 2 of the logtstiagreement, (B) was required to send provisional
orders which were deemed to be firm at 100 % ferfitst 3 months, at 80 % for the 4th and 5th
months and then at 50 % for the 6th month. It naamstthat, at the time of the termination, (B) had
placed provisional orders for th& half of 2011, that it shall pay under these teimthe sum of
EUR 1,612,545, plus late penalties pursuant tockeri. 441-6 of the Commercial Code.

39. In the alternative, (A) asks that (B) be ordei® compensate for the loss arising from the non-
performance of forecast orders pursuant to Ar@cte the said logistics agreement, namely:

+ EUR 300,076.38 for payment of the cards orderedusaielivered (Exhibit 12 (A));

« EUR 331,192.37 in respect of the almost finalisadds and components ordered by
(A);

40. (A) asks for (B) to be ordered in any evenpay EUR 17,225 in respect of the storage costs of
goods that have not been acquired.

41. In response to the plea of inadmissibility ldase limitation period, (A) maintains that its
claims based on contractual liability are not tibared since the operative part of its writ reférre
to Articles 1134 and 1154 of the Civil Code; in dithah, that the action for compensation for the
abrupt termination of commercial relationships les$aed on a contractual basis in international
matters and that, in any event, an action in tdrrupts the action in contractual as long as this
action has the same purposes as the first action.

42. In response, (B), seeking the upholding of theeafgdl judgment on this point, submits that the
action in contractual is time-barred under Arti2@24 of the French Civil Code, since that action
was initiated by submissions of 10 May 2017, whigdre notified on 2 June 2017, that is to say,
more than 5 years after the termination of theramttin June 2011

43. It states that (A) cannot rely on the referetacArticles 1134 and 1154 former of the civil code
in its writ of summons, since they do not applyctmtractual liability governed by Article 1147 of
the Civil Code (previous version) and were onlyhiea operative part of the writ of summons

44. (B) claims moreover that the case-law that foundaation in contract brought after the
limitation period admissible as long as it has shene purposes as the action in tort, which is the
subject of the writ of summons, is not applicaloléhe present case. It states in this regard lieat t
writ of summons of (A) sought to obtain compengafar the loss suffered as a result of the lack of
notice (as a result of the abrupt termination & tontract) and the cancellation of the orders
placed, which has not the same purposes as tlmactcontract for faults committed in the course
of the execution of the contract.

45. (B) thus considers that all claims for damagesde on a different basis than the abrupt
termination are time-barred and, in particular, ¢tz@m for payment of firm orders in the amount of
EUR 1,612,454 under Atrticle 2 of the logistics agnent and, in the alternative, compensation for
damage suffered as a result of the failure to cgnwth that article in the amount of EUR
631,268.75 and storage costs, as well as the diaminthe application of a notice period of 12
months, and those relating to the doubling of tbaéce period as a result of the distribution of
goods bearing brand and the application for congt@ns recalculated over 24 months, since they
do not pursue the same purposes as the actiontirbyghe writ of summons.



46. In the alternative, (B), which considers thas togistics agreement provided the conditions
relating to orders and deliveries, but did not ¢t a contract requiring the parties to purchase
and sell, objects to (A)'s claims on the ground tha harm that shall be compensated, in particular
on the basis of Article L. 442-6 | 5° of the Commial Code, is solely that caused by the brutality
of the termination and not the harm caused byedhwaihation itself.

47. (B) states, thus, that Article 2 of the logistagreement does not provide for firm orders and
that orders cycles are of three months but nothsixths (Article 3-1,2 of the contract). It also
denies that the contract imposes to charge itifergoods which were not acquired and considers
that the claim for payment of forecast orders digpés the claim for compensation for lack of
notice.

Thereupon,

On the limitation of the action in contractual lialtity

48. It is common ground that the action brough{A)yrelates to the logistics agreement concluded
on 7 June 2001, according to which the partiesrosgd their commercial relations by specifying
the forecasts of orders, ordering, flexibility aflers, delivery, invoicing or phasing out of orders
and that this agreement does include a choicenoblathe parties.

49. Since each of the parties, in their pleadirgamines the plea of inadmissibility based on the
limitation period in the light of French law alorieshall be held that they intended implicitly but
necessarily to submit that question to that law.

On the merits of the plea of inadmissibility based the limitation period

50. Pursuant to Article L. 110-4 | of the Commelr&ade, together with Article 2224 of the Civil
Code, obligations arising from trading between dérador traders and non-traders are to be barred
after a period of five years from the date on whitwh holder of a right knew or should have known
the facts enabling him to exercise that right.

51. In the present case, (B) informed (A) of iteemtion to terminate their contractual relationship
by letter dated 6 June 2011, with the result tham that date, (A) was aware of the facts enabling
it to exercise its action seeking to enforce (B¥atractual liability and its condemnation for gitru
termination of contractual relations.

52. Since (A)'s writ of summons was served by difban 28 November 2014, the five-year
limitation period had not expired when it brougistaction.

53. In addition, it is apparent from the termsta trit of summons that, despite references limited
to Articles 1134, 1154 of the Civil Code and AridL 442-6 | 5° of the Commercial Code, (A)
complained that (B) had not complied with its obligation under the contracinctuded between
the parties on 7 June 2001 to comply with the peegive phasing-out stagend requested the
court to find that, for its part, it was notliable for any fault of liability.

54. (A) also requested the court to order (B) ty parious sums as a consequence of the
termination of the contract and, in particular:

+ EUR 300,076.38 in respect of finalised and undedigecards;
+ EUR 158,469.79 for loss of margin;



 EUR 6,894.87 in respect of the almost finalisedisardered by (B);
« EUR 301,329.70 for the components present in thes (#arehouse;
« EUR 22,967.80 in respect of sums due to suppliers;

55. Thus, the interruption by the writ of summonhshe limitation period under Article 2241 of the
Civil Code can apply both for the claims for comgation for the abrupt termination of commercial
relations and for the claims based on (B)'s coniedcliability seeking compensation for the
consequences of that termination, and thus coverdlains relating to the implementation of the
logistics agreement on which they are based, evidreiclaims relating to the performance of the
contract or, in the alternative, compensation fon-performance, were set out only in the
submissions notified on 2 June 2017.

56. The plea based on the limitation period shafdfore be dismissed and the decision of the
Nancy Commercial Court reversed on this point.

On the claim for (B) to be ordered to pay the priokthe forecast orders

57. It is apparent from the logistics agreementckhated on 7 June 2001, and in particular
paragraph 2 thereof, that, in order for (A) to l@eato negotiate the best possible price with
suppliers of raw materials, (B) undertook to previd data concerning the overall volumef
orders * for the following 12 monthswithin the 3% month from the beginning of that agreement
and that ‘ the forecasting horizornwas then fixed at 6 months. Under the terms dfche 3 of that
contract, entitled’ Orders’, in section 3.2 next to the term * ordengile” is mentioned3 months.

58. In addition, within Article 2 dealing witforecast§ Article 2.6, entitled ‘Minimum percentage

of guaranteed quantitynentions: * 80 % for 4 and 5 months; 50 % for 6 montlasd the section
entitled * Notes'shows the following comments: Materials referring to non-compliance with the
forecast shall be debited to the customer in trenethat the relative orders cannot be canceled. In
case of cancellation, the relative costs, if any, lve charged to the customer.”

59. It is clear from those clauses, which clearistidguish the ‘forecasts’ from ‘orders’, that,
contrary to what is submitted by (A), the logistaxreement, which differs from the sales taken in
its execution, does not expressly provide a puetadigation by (B), even if a forecast of 6
months is sent to (A).

60. Consequently, these indications alone are fiegarit to characterise a firm order only by (B)
sending a forecast to (A) to purchase a minimummantaed quantity corresponding to 100 % of the
forecast for the first 3 months, 80 % for 4th atil fonths and 50 % for the 6th month.

61. In addition, it is in no way apparent from teans of that agreement that, even if an ordeBfor
months has been placed by (B), the fact that thantijy of product ordered is not in
correspondence with that shown in the forecastrabfths, entails an obligation for (B) to reach a
purchase of 100 % of the quantities appearing enféinecast for the first 3 months, and then 80 %
for the 4th and 5st months and 50 % for the 6thtimon

62. Clause 2.6 does not indeed refer to the puechafs products but mentions only the
reimbursement of materials acquired for the manufacof cards, and this oniy the event that
the relative orders cannot be cancelldaking added that, in the event of cancellatiaine relative
costs, if any, will be charged to the customd@his was clearly to pass on to (B) the cost of
materials acquired by (A) to satisfy the forecasters in the event that the quantity of cards
finally ordered is less than the quantity of camdaounced in the forecast.



63. Such an interpretation of the contract is aleasistent with the justification mentioned in
Article 2.5 of (B)'s submission of a forecast, &irthis submission was not intended to commit (B)
to acquire the quantities mentioned in the forebasto allow (A), by having visibility over 6 or21
months, to negotiate the best price for the actjpiisof the raw materials.

64. It is therefore appropriate, in the light obsle contractual clauses, which in no way impose an
obligation on (B) to acquire the printed cards adow to the forecast provided for in Article 2, to
reject the (A)’s application of an order agains} {8 pay the sum of EUR 1,612,454 in respect of
the non-performance of the forecast orders frone 2011 onwards.

On the alternative claim for compensation for noregormance of forecast orders:

65. In the alternative, (A) seeks compensatiorttierdamage it claims to have suffered as a result
of the company’s failure to comply with forecastlers and, in particular, the reimbursement of the
stocks of cards ordered and not withdrawn betwegnahd September 2011, of the raw materials
and storage costs.

66. As stated above, the failure to meet the fatsceould not force (B) bear the payment for the
printed cards, but only, if the orders had beenan#te cost of the raw materials acquired by (A)
whose orders could not be cancelled by it, as aglihe reimbursement of the cancellation fee, if
any.

67. (A) shall therefore be dismissed from its agailon for an order against (B) to pay the sum of
EUR 300,076.38, corresponding to the price of thadpcts for the months of July, August and
September 2011, being observed in addition théaes not justify any firm order from (B) for that
period. The last order was placed in April 201lyezong purchases until June 2011, as attested by
an email from the latter dated 20 April 2011 acawgdo which the order lists certain difficulties i
the performance of the logistics agreement andritedess indicates that orders were confirmed
until June 2011 and that the forecasts submitted until March 2012’.

68. As regards the reimbursement of the raw madeiitas true that, as (B) confirmed an order in
April 2011 and a forecast running until March 20%Rall bear the costs of the raw materials
acquired by (A) at 80 % in July and August 2011 88d%o in September 2011 (there is no issue as
regards the first 3 months between April and JudEL2since it is not disputed that the products
were purchased and paid for that period).

69. However, (A) claims a sum of EUR 331,192.3%haut producing the details of its calculation,
exhibits 13 to 15, since it does not show a cunudaimount that does not confirm that amount or
explain the method of calculation in order to aehiét, particularly as Exhibit No 14 relates to
invoices of which the oldest date back to Noveni#f#9, with the result that (A) does not explain
how (B) would be required to pay raw materials etioand acquired on that date when business
relations were ongoing between the parties attifmat

70. Furthermore, it should be noted that, as rexgdel raw materials due for the period from July to
September 2011, (A) in no way justifies the implodity to have had these orders cancelled as
stipulated in the logistics agreement on the omelhand/or that cancellation costs were paid by it.

71. It is therefore appropriate, in the absenceetdvant evidence from (A), the production of
uncommented listings alone cannot make up forisimidsed these claims.

72. The same applies to the storage costs in regpatich (A) seeks reimbursement of the sum of
EUR 17,225 which is not supported by any document.



(D) On the claim based on the abrupt termination otommercial relations pursuant to Article
L. 442-6 | (5) of the Commercial Code

73. (A) states that the logistics agreement mushiegpreted as meaning that, pursuant to Articles
2 and 7, the parties have given a minimum of sintig notice (Article 7) which could not run
until the end of the six-month period of actualesdprovided for in Article 2. It thus claims that
the starting point of the 6-month notice must bedi in accordance with the contractual provisions
from the end of the forecast, that is to say, @e6ember 2011.

74. It considers, however, that that period of mtual notice is insufficient in the light of the
duration of business relations (10 years) and uh&oter achieved with (B) (EUR 6,340,713), and
thus relies on the application of Article L. 442-6f the Commercial Code, which it considers to be
applicable to the dispute by virtue of Article 17(B)'s general conditions of purchase, to apply a
12-month notice, that it is appropriate to doubjedpplication of the provisions relating to the
products under distributor's brand, in so far aspioducts supplied by (A) to (B) were intended to
be incorporated into products sold under (B)'s tbrém reply to (B), it disputes the alleged breache
relating to delivery times, claiming that the delay delivering were attributable to the changes
made to its orders and that in May 2011 it complgith 100 % of the delivery objectives. It also
disputes the alleged failures to fulfil obligatioas regards the quality of the products and the
observance of the prices agreed. It states inrédgard that the manual reworking of components
does not affect the quality of the products and tha defect in the assembly of the components
was immediately resolved, it being specified thetedts in the assembly of the electronic cards
could not be detected by it and that some defeet® wlue to transport problems. It points out,
finally, that (B) had sent its forecast for the aeat half of 2011, which makes it impossible to
forecast the termination.

75. In reply, (B) argues that the Italian law iplgable to the dispute on the ground that, altlioug
the individual sales contracts were concluded erbtisis of orders (purchase order), referringsto it
general terms and conditions of purchase whichaoetl a clause designating French law, that
choice of law was made only in order to governvidlial sales contracts and the parties have in no
way agreed that that law would govern their businesationship, whether or not they are
formalised in a framework contract or logisticsy ttee liability incurred in the event of terminatio

of that relationship.

76. It states that if the action based on Articleld2-6 | (5) of the Commercial Code is found to be
in tort, the question of applicable law shall beegqmed by Article 4.1 of Regulation No 864/2007
of 11 July 2007 on the law applicable to non-carttral obligations (Rome II) which applies to
events giving rise to damage occurring after itsyeimto force. It concludes that the Italian Lasv i
applicable where the damage occurred in Italy, @& is established. It thus states that claims
based on French law, in particular Article L 442{5) of the Commercial Code, must be rejected,
being specified that under Italian law, a (disttibn) contract of indefinite duration may be
terminated without reason, subject to compliancéh veiontractual notice or reasonable notice
(Article 1569 of the Italian Civil Code) and thatet notice is not required when the termination is
due to a fault on the part of the other party.

77. (B) adds that if the action based on Articlett2-6 1 (5) of the Commercial Code is considered
to be of a contractual nature, it will be necessargpply Article 4.1 of the Rome Convention of 19
June 1980 on the law applicable to contractualgakibns under which the contract is governed by
‘the law of the country with which it is most cldgeonnected’, which must lead to the dispute
being subject to Italian law, in view of the retatship between the parties, the law applicablegoein



that of the seller under Article 3 of the Hague @antion of 15 June 1955 on the law applicable to
international sales.

78. (B) also claims that the absence of notice justified by the absence of contractual notice, by
(A)'s serious and repeated breaches in the penfigrits contractual obligations, by the application
of Article 3.3 of its general terms and conditiasfspurchase, and the foreseeable nature of the
termination in the light of the numerous warningsdi@ssed to (A).

79. (B) states that Articles 2 and 7 of the logstagreement cannot be applied cumulatively and do
not relate to the duration of a notice period aaph{s out that under the general law of contraats,
contract of indefinite duration may be terminateithaut notice if the other party fails to fulfilsit
obligations.

80. (B) adds that its refusal to pursue busindsgioes is justified by the poor performance of (A)

regarding the quality of the products deliverede ttelivery times, the agreed prices and the
additional costs generated by these defects. & states that the delays in delivering were frequen

causing disruption of production and delivery pesbs with its own customers, in spite of the

forecast of 12 months — instead of the six montiasided for in the contract — and that the rate
of service never reached the rate of 96 % requitealdds that several quality defects have been
found such as non-compliance with standards pridhgpmanual reworking, component assembly
defects, electronic cards assembly defects or (fWatdid not comply with the agreed prices or

imposed prices under threat to cease deliverigsimbsence of payment.

81. In the alternative, (B) claims that the apglma for a 12-month notice period is not justified
because it represented only a small part of (A)¥st@mers which, being in a monopoly situation,
did not have any difficulty in finding other partseand that its investments were not specific to
(B). It contests that the products sold by (A) danconsidered as branded products because it
supplied standard electronic cards intended to$&eried into inverters.

Thereupon,

On the applicable law

82. It is common ground that the action brough{A)yrelates to the logistics agreement concluded
on 7 June 2001, according to which the partiesrosgd their commercial relations by specifying
the forecast of orders, ordering, order flexibijligelivery, invoicing or ‘the "phasing out of
orders.

83. The action for compensation for the damagenagrisut of the abrupt termination of these
commercial relations in the light of the contrattugationship thus established between the parties
concerns matters relating to a contract withinrtrezaning of the Court of Justice of the European
Union (CJEU, judgment of 14 July 2016, Granarolmbrosi Emmi France, C-196/15).

84. In the present case, the agreement concludédlane 2001 does not involve any choice of law
by the parties. It is not arfanufacturingagreement’, since the parties expressly acknowlatitfee
end of the document thahdtwithstanding the foregoing, the parties statat,tlunless otherwise
agreed, the content of [the] point (1 to 10) wi# lbonsidered to form part of the manufacturing
agreement currently negotiated between the partiesng noted that it is not disputed that such a
manufacturing agreement was not finalised.

85. Nor is this agreement a contract for the shpoods, since it is not disputed by the parties th



sales of printed cards have been made pursuantrthgse orders placed by (B) with (A) in
accordance with (B)’s general terms and conditmfrurchase, that (A) does not deny having been
aware of or even their application.

86. Distinct from a manufacturing agreement, babdfom the sales made in its application, this
logistics agreement cannot therefore be assimil&tedcontract for international sales of goods in
that it is intended primarily to provide a framewdor the future contractual relationships between
the parties, specifying the terms of the servideretl by (A) in the case of orders placed by (B), i
particular the frequency and terms and conditidrte@orders placed by the latter.

87. The determination of the law applicable to tbmstics agreement must therefore be made not
in accordance with the Hague Convention on thedpplicable to international sales of goods of 15
June 1955 but in accordance with Regulation (ECH8&/2008 of the European Parliament and of
the Council of 17 June 2008 on the law applicabledantractual obligations (Rome 1), applicable in
the present case on the day of the termination &um& 2011, which provides in Article 4.2 that in
the absence of choice made in accordance withl&r@icand where the contract is not covered by
paragraph 1, which is the case here in the liglitsafpecial nature as mentioned above, the cdntrac
shall be governed by the law of the country in \whige partyrequired to effect the characteristic
performance has his habitual residence.

88. Reading this agreement, which lays down lagastprocedures for both (A) and (B), it is not
possible to specify which of the two parties pr@ddhe characteristic performance, since each of
the parties undertakes to follow the detailed rides$ down in the agreement in order to facilitate
the performance of their respective obligationshwiégard to orders for products, delivery and
invoicing.

89. Pursuant to Article 4.4 of that Regulation, vehine applicable law cannot be determined on the
basis of paragraphs 1 or 2, the contract shalloverged by the law of the country with which it is
more closely connected.

90. In the present case, if the parties did noresgly choose the law applicable to the logistics
agreement, the contracts entered into pursuartiabagreement were all subject to French law
according to Clause 17 of (B)'s general terms aondditions of purchase, the products
manufactured by the latter being also intended dodblivered in France and incorporated in
inverters marketed by (B), which has its registeofitte in France. Moreover, for all contracts
taken out under the terms of the logistics agreéntiea parties have chosen to submit their dispute
to the French court, in accordance with the juasdn clause included in (B)'s general terms
conditions of purchase.

91. In the light of these elements, it must be hilt the logistics agreement is closely connected
with France, so that it is appropriate to consittext French law is applicable to the disputed
commercial relationship.

On the conditions of application of Article L. 448 (5) of the Commercial Code:

92. Pursuant to Article L. 442-6 | of the Commelr€ade, in the version in force at the date of the
termination on 6 June 2011Engages his responsibility and obliges him to cengate for the
damage caused, any producer, merchant, industrigleoson registered in the trade registry : (...)
5°abruptly terminating, even partially, an estabksl commercial relationship, without written
notice taking into account the duration of the cargral relationship and respecting the minimum
period of notice determined, with reference to cemual practice, by means of a interprofessional
agreements. Where the commercial relationship eslabd products under distributor's brand, the



minimum period of notice is double than when thedpcts are not under distributor's brand. In
the absence of such agreements, orders of the telinissponsible for the economy may fix, for
each category of products, a minimum notice peraodl lay down the conditions for the
termination of commercial relations, in particulan the basis of their duration. The foregoing
provisions shall not preclude the right of termioat without notice in the event of non-
performance by the other part of its obligationsrocase of force majeure”.

On the existence of an established commercial relaship

93. It is apparent from the exhibits filed andstriot disputed that the commercial relationship
between the parties started in June 2001 to cantumdil 6 June 2011, the date on which (B)
informed (A) that since it ‘iscurrently in the process of reorganising its sasof supply with
regard to the assembly of printed circuitst intended to ‘interrupt all business relationswith

(A) as from 30 June 2011.

94. Over that period of 10 years, (B) regularlycpld orders for printed electronic cards according
to a 3-month order cycle for quantities representseveral thousand cards per month for all
models.

95. Commercial relations between the parties aeetbre established.
On the existence of a notice period:

96. It should be observed that the decision toiteata the commercial relationship is explained in
the abovementioned letter of 6 June 2011 by (B)chvktated that it ‘is the result of a series of
dissatisfaction and low performance [from your parh terms of services, quality and price for
more than a yearand that among"aon-exhaustive list of major evenis'mentioned the fact that

it has been forced to stdpeveral times'the production lines of its two plants, th@oor’ level of

the services obliging it to review on a daily basis production timetable and causing delays to its
clients followed by fines, the obligation to bearsts associated with the purchase of missing
components, the low quality of the products anddbk of confirmation ‘on several occasioriof
delivery dates.

97. It is apparent from these elements, on the lomed, that the termination at issue was
accompanied by a 24 days written notice, and onadier hand, that, on the date of that
notification, (B) excluded the existence of a blreat(A)'s obligations sufficiently serious to jifgt

a termination without notice or even force majeure.

98. Thus, having granted a notice, albeit of 24sdéB) is now no longer justified in opposing the
seriousness of the (A)’'s non-fulfillment of its @ations, in order to take the view that the
circumstances justified the absence of a noticeger

99. However, it is for the court to assess whetherduration of that notice is sufficient in thght
of the duration of the commercial relationship, tisages of the trade and the other circumstances
of the case in order to determine whether or n@téhmination is abrupt.

On the duration of the notice period and the abrupature of the termination:

100. The notice period is intended to cover thestimeeded for the neglected company to prepare
for the redeployment of its business, to find ameotpartner or other alternative solution. The

principal criteria to be taken into account are #mnomic dependence, the duration of the
relationships, the volume of business and the asgran turnover, the specific investments made



and not amortised, the exclusive relationship dmel gpecificity of the goods and services in
question.

101. Whether notice period is sufficient shall betedmined at the time of the notification of
termination.

102. Although the notice period set by the partgesot binding on the Court, in assessing the
duration of the notice period in the case of a teation in accordance with Article L 442-6, |, 5,
mentioned above, which must determine the reasenadiod notice which a company may claim,
after having analysed the duration of the commenm@ktionship between the parties and the
circumstances of the case, it may be a factor taken into account among others.

103. In this regard, the parties disagree on tkerpretation of Clause 7, entitleghasing-out,
referring to a 6-month period, that (A) analysescastractual notice period agreed between the
parties, unlike (B) which analyses that Clause Teeting to the duration of the phase of gradual
elimination of a product and the duration of inegn of a new product, and not as a notice period
to terminate the agreement.

104. That clause is not clear in that it referatminimum “cycle elimination orderbf 6 months
and a note is specifying thatbdsolete raw material must be charged to the custpas well as
orders which cannot be cancelled or cancellatiostspthus appearing to confine that period to the
removal of a product and not as being intended deeqn the termination of the contractual
relationship between the parties.

105. It gives however an indication as to the maxmyperiod necessary for (A) and accepted by
(B) in order to withdraw from the production linenaodel of printed card without losing raw
materials necessary for its manufacture.

106. In addition to this, account must be takethefduration of the business relations established
between (A) and (B), which lasted for 10 years, dab the frequency of past orders (orders cycle
every three months and forecast every 6 months}langolume of these orders (several thousands
of printed cards per quarter).

107. With regard to (A)’'s dependency on (B), (B)swent (A)'s only customer, as can be seen from
its own report on the assessment of the profitgtol the products supplied by (A) and issued by a
chartered accountant and according to whicgA) is an industrial partner with most companies

(...) in the world of railway, automotive, medi@ald industry technology, thanks to obtaining the

most important certifications of the electronic uistty such as (...) Iso 13485 for the production of
electronic cards for active non-implantable medidaVices’.

108. Moreover, the (A)'s turnover for the years @@hd 2011, as is globally apparent from that
document, is significantly higher than that achaewath (B) since it was EUR 30,531,403 in 2010
and EUR 32,998,871 in 2011, whereas the turnoveged by (A) with (B) would be between EUR

4,881,538 and EUR 6,340,713, which rules out alegatl dependency.

109. In the light of all these elements, the reabtanotice period was to be fixed at 6 months, and
not 24 days as granted by (B).

110. However, (A) does not provide any proof thainted cards, even if they have been
incorporated in products under (B)'s brand, wetd sader (B)'s brand, so that it has no merit in
seeking for the doubling of the notice period pded for in Article L. 442-6 | 5° of the
Commercial Code.



111. A notice period of six months shall therefbeegranted, from which shall be deducted the 24
days' notice granted.

On the loss suffered as a result of the abrupt témation

112. (A) argues that the loss suffered as a regutlte failure to give notice is calculated on the
basis of the gross margin multiplied by the nundfemonths’ notice. It produces a certificate from
its chartered accountant to establish that thesgmargin was 21,77%. It concludes that its
compensation should be EUR 708,474 (gross margi¥ Xnonths X average turnover of EUR
135,598.29).

113. In reply, (B) claims that (A) has not subgted either the turnover achieved, or the gross
margin, or the variable cost margin with supportd@ruments and states that the margin is not
21 % but 3.7 %. It therefore seeks the dismiss@hPé action and the reimbursement by the latter
of the sums paid according to the provisional esdorent of the judgment at first instance, together
with legal interest.

Thereupon,

114. It is common ground that the harm resultimynfrthe abrupt nature of the termination is the
loss of the gross margin that the victim could etge receive during the period of notice which

should have been granted to him, that is to s&yditfierence with the turnover of which the victim

was subject under deduction of costs which weranmirred as a result of the reduction in activity
resulting from the termination of the activity.

115. In the present case, (A) in no way justifles turnover achieved in the three preceding years
with (B), relying even on different figures, sonméis of EUR 6,340,713, sometimes without
specifying the period in question, being noted telibit 16 sent in support of the first of these
figures relates only to a number of orders placed®) between 2006 and 2008, which in no way
support the reported figure.

116. In the absence of any justification for théigeres, only those recognised by (B) may be
accepted, or EUR 580,815 in 2008, 762,000 in 2008 BUR 1,919,629 in 2010, or EUR
3,262,444 over three years, and on average EUR3@& month.

117. As regards the gross margin, (A) claims a mas§21.77 % and justifies it by producing an
statement from an accountant.

118. Although that figure is disputed by (B), whioblies on documents originating from (A)
(‘quotation analysis shegtand assesses the margin at 3.7 %, the lagardiis based only on the
sole cost of acquiring the materials required Fer production of the printed cards without taking
into account the entire raw cost of manufacturastmaking the margin thus determined by not
very credible.

119. In the absence of other evidence, the ra@®lof7 %, which results from a statement by an
chartered accountant and which was determined dyatiter following a detailed analysis of the
accounting records of (A), shall be taken into acto

120. Consequently, the damage suffered by (A) inneotion with the abrupt termination of
commercial relations established with (B) shalsbeat EUR 102,588.86 (90,623 x 21.77 % x 6-24
days).



(E) On (B)'s counterclaims

121. (B) submits a counterclaim for damages, based\rticles 30, 45 and 74.1 of the Vienna

Convention governing international sales of gooadd an the contract, setting out the objections
relating to the delays in delivery, lack of qualapd non-compliance with the agreed prices. It
therefore submits that these grievances have eesimtadditional costs resulting from the purchase
of components (€46,945.68), additional transpostscharged (EUR 52,641 € + EUR 5,021.30 €),
costs related to the quality defect (EUR 28,832stx due to late delivery (EUR 207,000),

administrative costs related to differences inittwdiced price compared to the agreed price (EUR
5,600), by an over-invoicing of an ADDICOM item (RU4,446), unilateral price increase

(EUR14,526.90), additional management costs (EUBR,842.13) and harm to its image(EUR

100,000).

122. In reply, (A) disputes the alleged breached ataims, in the alternative, that (B)'s
counterclaims have no merits. It points out thaicke 3.3 of the general terms and conditions of
purchase relied on by (B) does not authorise itleom damages on that basis and states that
damages are not justified.

Thereupon,

123. Under the United Nations Convention on Comdgréar the International Sale of Goods signed
in Vienna on 11 April 1980, which applies to corteafor the sale of goods between parties having
their registered office in different States whdrese States are Contracting States, and in particul
Article 45 thereof, theseller fails to perform any of his obligations under the contractor

this Convention, the buyer may exercibe rights providedin articles46to 52 and claim
damagess providedin articles74 to 77.

124. Under Article 74, damagésr breachof contractby one party consistof a sumequalto the
loss, including loss of profit, sufferedby the otherparty asa consequencef the breach. Such
damagesmay not exceed the loss which the party in breach foresaw or ought to have
foreseenat the time of the conclusion of the contract,in the light of the facts and mattersof
which he thenknew or oughtto haveknown, as a possibleconsequencef the breachof
contract.

125. In the present case, these provisions aradateto apply to contracts for the sale of goods
concluded between (A), Italian company and (B)nEhecompany, pursuant to the abovementioned
logistics agreement.

On the additional costs for purchases of components

126. The exhibits filed in the proceedings showt tbaveral emails dated between May and
December 2010 refer to difficulties by (A) in order comply with (B)'s orders and in particular
because of the difficulties of its own supplieraamponents, and that (B) justifies having taken
over the supplies of components from third compaimeorder to enable (A) to honour its own
orders. Several orders of components placed bywi#) (B) throughout 2010 are established,
which gave rise to additional costs for (B) of EUR,945.68, corresponding to the cost of
purchasing these components from third partiescaneesaling to (A) at a lower price, each of the
invoices concerned being produced in the proceeding

127. However, it should be noted that (B) delibelgatigreed to resell these components at a lower
price to (A) so that it cannot 8 years after bdrasfor the difference between these prices, being



furthermore observed that this practice has clelaglgn made necessary in order to enable (A) to
meet the orders and deliveries to the benefit pf iich was thus able to find its own interest and
has in any event agreed to bear the cost.

128. In the light of these elements, this applarashall be dismissed.
On additional transport costs:

129. The exhibits filed in the proceedings show thetween September 2009 and January 2011,
(A) invoiced (B) for transport costs in respect ehergency supplies, in the amount of EUR
52,641.80 as shown by the produced invoices. SipiléB) justifies the use of an ‘express’ carrier
for some deliveries to (A) for total amounts betwdeebruary 2010 and May 2011 of EUR
5,021.30.

130. However, it is not disputed that (B) paid #ivevementioned invoices, which were issued in its
name.

131. Secondly, (B) failing to justify that the anmbunvoiced for the cost of transport has exceeded
the price shown on the order, or that the costarisport exceeded the standard price originally
agreed, there is no reason to go back on the agrgewn the price concluded for the
abovementioned sales, since the causal link welatleged late deliveries is not established.

132. Finally, as regards the use of express trahspmactual causal link is established between th
use of that means of transport by (B) on its owtiaitive and a fault on (A)'s part .

133. That claim shall therefore be dismissed.
On the costs related to the quality of the products

134. (B) has filed in the proceedings three tabtegering the years 2009, 2010 and 2011 listing the
cases that it qualifies as ‘non-compliance’ of theducts purchased from (A) and seeks
compensation for the costs incurred by thaetection, repair, sortingin each of these years, for a
total sum of EUR 28,832 over these three years.

135. In particular, a sum of 112 euros is beinguested for a "balance sheet" of the various
breakdowns, a sum of 944 euros for a "problem @eapmnce of the silver-coloured piece that
surrounds the screen" without these costs beirtdigas and this is the case for each of the rows i
the "cost" column of the tables. In addition is@ught that (A) bears the cost of tests carriecbaut
its products, the presence of "same label" or tddkbelling on certain lots, the presence of aktkg
errors in order referencing.

136. However, these costs, which are supposed taeb& costs, are not supported by any
documents and the losses actually incurred by (8)nat characterised so that this claim shall be
rejected.

On the costs related to late delivery:

137. The exhibits filed in the proceedings showg am particular, several emails exchanged
between the parties in October 2010 (email of Bt 2010), July 2010 (e-mail of 13 July 2010),
April 2010 (emails of 6 and 21 April 2010) and Mar2010 (emails of 8, 9 and 31 March 2010) but
also a table produced as exhibit 18 by (A) thattler period from April to June 2010, the delivery
dates were not complied with.



138. Similarly, by e-mail of 22 February 2011, @jain found that the delivery deadlines were not
met for the month of January 2011, calling for atica plan to address these delays.

139. These delays are recognised by (A), whichmierail of 22 March 2011 produces a graph of
delivery times confirming the late deliveries, tlage of compliance for which was 55 % in January,
and it undertook to increase to 65 % from March12Bilorder to reach 80 % in October 2011 and
then 96 % in January 2012.

140. Likewise, by e-mail of 20 April 2011, (B), vidiconfirming ‘the orders until June 2011
emphasises thatthe level of service for the first quarter is faporh’ the objectives ‘ 56 %
(objective set at 96 %) concerning the date corddpand 20 % as regards the date applied.for

141. Finally, these elements are confirmed by sgweitness statements from (B)'s employees , all
of which are consistent in exposing the recurriaitg Ideliveries from (A) 2010 and 2011 and the
consequences on the disorganisation of t(B)'s mtoztu and in particular that of Mr (...), a former
Procurement Manager at (B) and Mr. (...), the pasaig director.

142. If (A) argues that these delays are causethéyhon-compliance by (B) of forecast orders,
these changes, the extent of which are not spedifie(A), cannot themselves explain the number
of late deliveries, not even the fact that for gk month (that of May 2011) no delay has been
observed, what however (B) challenges, assessadalivery rate for that month at 77 % and not
100 %.

143. (B) applied for payment of EUR 207,000 in cemgation of the costs incurred, in its view, as
a result of the late deliveries in 2009, 2010 ad#12

144. However, it does not produce any documentaigeace to support that amount which does
not correspond to expenditure or costs actuallyrieel by (B), but to a flat-rate assessment which
it proposes by reference to the rate of servicdicaipe to delivery times. Thus, (B) estimates at
EUR 3,000 per unit of 10 %, a service rate of lgss 90 %, that sum being, according to (B),
intended to compensate for the expenditure condewigh production stoppages, the new
production planning, transport costs and penalties.

145. None of these items is corroborated by supmpdocuments showing the amount of losses
suffered, and in particular the penalties it clabm$iave been charged by its own customers, that it
should be able to prove, or even the losses arfsimg production stoppages in terms of a decrease
in turnover, which it does not do.

146. In so doing, if the late deliveries have edstproof of direct damage linked to these delays
and quantified by (B) is not provided, so that tti@m shall be dismissed.

On the application relating to the overcharging ah Addicom article:

147. (B) seeks reimbursement of the sum of EUR & 4 the over invoicing of an Addicom
article, corresponding to the difference between fhice alleged to be negotiated (EUR 235,51)
and the price charged (EUR 253,51) on invoices f8dm\ugust 2009 to 28 February 2010, each of
the invoices being produced in the proceedingsrapnto the (A)’s allegations.

148. Although (A) submits that the over billing Haeen rectified by the payment of the payment of
credit notes, the list of which is provided as &thNo 40, it should be noted that that list retate
subsequent invoices covering the period from 3012010 to 28 April 2011.



149. In the light of these elements, which att@sthe one hand of recurring errors on the invoicing
of Addicom products by (A) and, on the other haihe, absence of regularization for the invoices in
pointed out by (B), the latter’s claim for reimbemnsent shall be granted up to the amount of EUR
4,446.

On the over billing in relation to the prices agrden the order:

150. (B) seeks reimbursement of the sum of EUR3 5 in respect of over billing with regard to
agreed prices.

151. Under the terms of Article 5 of (B)'s gendrmaims and conditions of purchase, accepted by
(A), ‘in the absence of any stipulation to the contrarythe prices mentioned in the order are firm
and final.

152. (B) produces a number of e-mails evidenciagr about the price of the goods charged by
(A) and, in particular e-mails dated 6 April 20X#&léting to a discussion of a price increase from
January 2011) dated 18 to 28 March 2011 (relatingrt increase in tariffs from April 2011) or
warnings freezing orders in the event of non-paymo¢mvoices (email of 14 April 2010 from (A)

to (B) or 1 December 2010).

153. (B) also filed in the proceedings all purchesgers and corresponding invoices recapitulated
in Exhibit No 78 in which it appears that theraigprice difference between that mentioned in the
purchase order and that actually invoiced, to th&iment of (B) for a total amount of EUR
64,830.15.

154. In view of these exhibits, of the general ®and conditions of purchase and the lack of proof
of payment of the corresponding credit notes by (B)’'s application is justified, so that (A) shal
be ordered to pay the sum of EUR 64,830.15.

On the administrative costs connected with the pritifferences invoiced by the agreed price:

155. (B) seeks reimbursement of the sum of EURG 60 administrative work required by 140
invoices showing incorrect amounts, at a rate oREND per hour for its services.

156. It is common ground that (A), which admitsttitdnas credit notes in favour of (B), does not
dispute the errors thus made on the invoicing betmtae price agreed upon and the price actually
invoiced.

157. However, the administrative checking of inesiconstitutes a necessary and normal task of an
administrative service of a company, the cost attvishall be borne by it and taken into account in
its overall costs and in determining the pricehs services or products which it invoices itself in
order to guarantee the profitability of its busmeso that the link between the errors allegednagai
(A) and the damage actually suffered by (B), du¢hetime spent by its services in treating the
(A)’'s invoices, is not sufficiently precise and &wive to provide a basis for such a claim against
the latter, which does not have to bear the gemesdk of operation of (B), even partially.

158. That claim shall therefore be dismissed.
On the application under the unilateral price incese:

159. (B) seeks reimbursement of the sum of EURZBAI® in respect of an increase in the price of
two cards in December 2010.



160. However, on the one hand, (B) does not jusigyinitial agreement on the price of these two
cards. On the other hand, it does not disputeitlaacepted that price increase. Therefore it canno
be requested 8 years the repayment of a price amictgaid.

161. That claim shall therefore be dismissed.
On additional management costs:

162. (B) seeks that (A) be ordered to pay a sunEWR 128,842.13 in respect of wage costs
generated by management problems due to (A) bet@egtember 2009 and June 2011 on the
basis of 3 employees showing working time devote@®) at 25 %, 50 % and 100 %.

163. However, notwithstanding the statements o$dhiaree employees who confirm that they
devoted a significant amount of working time toitheommercial relationship with (A), these
employees also worked on behalf of (B) and othestaruers with the result that, having
participated in profits and tasks not necessaiileld to (A), the link between the wrongful acts
alleged against (A) and the loss suffered by (BRdd to the cost of the wages paid to these three
employees is not direct and cannot therefore fowrbtasis for a claim for compensation.

On (B)'s image damage :

164. The claim for compensation for (B)'s image dgm is not supported by any documents. It
shall therefore be dismissed.

165. It follows from all of the foregoing that (B)ounterclaims have merits up to the sum of EUR
69,276.15, together with interest at the legal feden the date of this judgment, that (A)shall be
ordered to pay, the other claims being dismissed.

(F) On costs and expenses

166. In view of this Decision, each of the parbesng partially unsuccessful, shall bear each ¢falf
the costs.

167. In addition, each of the parties being pdytiahsuccessful, they shall bear the irrecoverable
costs which they have incurred in order to asdwsir trights and their claims in this regard shall
therefore be dismissed.

168. The judgment shall therefore overturned om ¢bunt.

[V - ON THESE GROUNDS, THE COURT HEREBY

(1) Upholds the judgment of the Nancy Commerciali€mf 19 January 2018 in that it ruled
French law applicable and found that there waspliarmination of commercial relations;

(2) Overturns the judgment of the Nancy Commer@alurt of 19 January 2018 as to the
remainder;

Ruling again,

(3)Dismisses (B)'s applications for rejection of goof (A)'s exhibits ;



(4) Finds admissible (A)'s claims brought on appeal

(5) Finds that (A)'s action based on contract perémce and contractual liability is not time-
barred;

(6) Dismisses (A)'s claims based on performanddefogistics agreement of 7 June 2001 and on
contractual liability;

(7) Orders (A) to pay (B) damages in the sum of ELfRR,588.86 in compensation of the abrupt
termination of the established commercial relatnyms

(8) Orders (A) to pay (B) the sum of EUR 69,276ii%ompensation of the contractual breaches,
with interest at the legal rate from the date ¢f ecision;

(9) Dismisses (A)'s and (B)'s applications baseduitle 700 of the Code of Civil Procedure;

(10) Orders (A) to pay (B) to pay the costs of pineceedings, which shall be shared between the
parties.

Clerk The President
Mrs (...) Mr. (...)



